


DRAFT:  JAIL-BASED COMPETENCY RESTORATION PROGRAM 
CHAPTER 416, SUBCHAPTER C


[bookmark: Purpose]§416.76.	Purpose.

The purpose of this subchapter is to provide standards, which are consistent with the state mental health facility standards for competency restoration, for the Jail-based Competency Restoration Program (program), as required by Code of Criminal Procedure (CCP), Articles 46B.073 and 46B.090, through Acts of the 83rd Texas Legislature as Senate Bill 1475. The program includes mental health and co-occurring psychiatric and substance abuse (COPSD) treatment services, as well as legal education in the jail for people found incompetent to stand trial (IST), under Chapter 46B. 


[bookmark: Application]§416.77.	Application.

	This subchapter applies to potential providers and providers of jail-based competency restoration services authorized by CCP, Chapter 46B, including local mental health authorities (LMHAs) and managed care organizations (MCOs).

[bookmark: Definitions]§416.78.	Definitions. 

	The following words and terms, when used in this subchapter, have the following meanings, unless the context clearly indicates otherwise.

		(1) Competency restoration--The time when a person obtains a factual and rational understanding of the legal proceedings and an ability to consult with legal counsel.

		(2)	Co-occurring psychiatric and substance disorder (COPSD)-- The co-occurring diagnoses of psychiatric disorders and substance use disorders.

		(3)	Contractor--The private company or LMHA that is recipient of a DSHS contract to provide Jail Based Competency Restoration Services.

		(3)	DSHS--The Department of State Health Services

		(4)	DSHS Statewide Forensic Hospital Clearinghouse Waitlist or clearinghouse waitlist-- A forensic waiting list for persons committed to one of the state mental health hospitals under the Texas Code of Criminal Procedure 46B as either incompetent to stand trial (IST) or not guilty by reason of insanity (NGRI).

		(5)	Incompetent to stand trial (IST)-- A person is incompetent to stand trial if the person does not have:
			(A) sufficient present ability to consult with the person's lawyer with a reasonable degree of rational understanding;  or
			(B) a rational as well as factual understanding of the proceedings against the person.

		(6)	Inpatient forensic facility--An entity that provides inpatient forensic mental health treatment such as Montgomery County Forensic Hospital.

		(7)	Legally authorized representative (LAR)--A person authorized by law to act on behalf of an individual with regard to a matter described in this subchapter, who may be a parent, guardian, or managing conservator of a minor, the guardian of an adult, or the legal representative of a deceased individual.

		(8)	Licensed practitioner of the healing arts (LPHA)-- A staff member who is: 
			(A) a physician; 
			(B) a licensed professional counselor; 
			(C) a licensed clinical social worker (formally a licensed master social worker-advanced clinical practitioner) as determined by the Texas State Board of Social Work Examiners in accordance with Texas Occupations Code, Chapter 505; 
			(D) a psychologist; 
			(E) an advanced practice nurse recognized by the Board of Nurse Examiners for the State of Texas as a clinical nurse specialist in psych/mental health or nurse practitioner in psych/mental health; or 
			(G) a licensed marriage and family therapist. 

		(9)	Provider--A provider of services, other than the contractor.

		(10)	Local mental health authority (LMHA)--An entity designated as the local mental authority by the department in accordance with the Texas Health and Safety Code, §533.035(a).

		(11)	Mental illness--An illness, disease, or condition (other than a sole diagnosis of epilepsy, senility, substance use disorder or dependency, intellectual or developmental disorder, or autism,) that:
				(A)	substantially impairs an individual's thought, perception of reality, emotional process, or judgment; or
				(B)	grossly impairs an individual's behavior as demonstrated by recent disturbed behavior. 

		(12)	North Texas State Hospital - Vernon Campus, Competency Program, Competency Training Module or training module--The training program for employees who provide legal education in competency restoration programs. 

		(13)	Qualified mental health practitioner-community services (QMHP-CS)--A staff member who is credentialed as a QMHP-CS who has demonstrated and documented competency in the work to be performed and: 
			(A) has a bachelor's degree from an accredited college or university with a minimum number of hours that is equivalent to a major (as determined by the LMHA or MCO in accordance with §412.316(d) of the Texas Administrative Code (relating to Competency and Credentialing)) in psychology, social work, medicine, nursing, rehabilitation, counseling, sociology, human growth and development, physician assistant, gerontology, special education, educational psychology, early childhood education, or early childhood intervention; 
			(B) is a registered nurse; or 
[bookmark: Mental]			(C) completes an alternative credentialing process identified by the department.
§416.79. Program Eligibility. 

	(a)	To be eligible to participate in the program, participants shall be adult males and females who are determined by the court to be incompetent to stand trial pursuant to CCP, Article 46B.073 or Article 46B.080. Participants must be screened for outpatient competency restoration by the local mental health authority (LMHA) or managed care organization (MCO) and determined ineligible before being admitted into the JBCR Program. 

	(b)	Potential participants who are found to have an intellectual or developmental disability in the absence of any serious mental illness must be referred to the LMHA or MCO for a decision regarding the appropriate services for these individuals. 

	(c)	Assessment for eligibility shall also include individual psychological assessment and testing to include participant’s current functioning, the likelihood of malingering, and the likeliness to restore to competency. 

§416.80. Program Standards.

	The contractor's program shall meet the standards set forth in CCP. Article 46B.090(f), as amended, and: 
		(1) maintain Joint Commission accreditation while under contract with DSHS to provide JBCR Program services; and
		(2) use a non-punitive behavior management program.

[bookmark: Eligibility]§416.81. Admission and Assessment.

	(a)	Specific deficits in rational and factual understandings of legal proceedings that result in incompetence to stand trial, as detailed in CCP, Chapter 46B, shall be identified upon admission to the JBCR Program. These specific deficits shall be listed individually in the treatment plan and targeted specifically in the participant’s treatment.

	(b)	Ongoing reassessment of participants' to determine competency restoration shall be performed in accordance with CCP, Chapter 46B and agreed upon by the court. 


§416.82. Written Policies and Procedures. 

	Contractor shall develop and implement written policies and procedures that:
		(1)	describe the eligibility, intake and assessment, and treatment planning processes and address coordination and continuity of care planning with the LMHA or MCO, beginning at admission. Any admission to the program requires the consent of the court with jurisdiction over the potential participant and a physician’s order, as well as cooperation and close coordination with the LMHA or MCO. 

		(2)	assess participants for suicidality and to address any facility-based issues as well as address the individual’s suicidality by developing an individualized suicide prevention plan. 

		(3)	 outline the JBCR Program’s ability to monitor and report to the court a participant's restoration to competency status and readiness for return to court as specified in Article 46.B.079.

		(4)	track the maximum length of stay for participants based on criminal charges. The expiration date of the competency restoration commitment shall be forwarded to the clearinghouse waitlist in the event that the participant is transferred to a SMHF. 

		(5)	address how requests for an extension of the initial restoration period will be handled through the court and how forensic re-evaluations will be handled in the event that an extension is granted.

		(6)  address how the program will ensure ongoing care, treatment and overall therapeutic environment during evenings and weekends.

		(7)	address how a participant’s competency will be maintained after restoration and before adjudication or transfer to a forensic hospital or discharge to the community.

§416.83. Staff Training.

	(a)	Contractor shall recruit, train, and maintain qualified staff, with documented competency in the following areas as outlined in the Chapter 419, Subchapter L of this title, concerning staff training:
		(1)	a staff member who provides MH rehabilitative services or supervises the provision of mental health rehabilitative services must receive training and demonstrate competency in the following areas: 
			(A) the requirements of this subchapter and of Chapter 412,  Subchapter G, Division 3 of this title (relating to the Mental Health Community Services Standards);			
			(B) the nature of severe and persistent mental illness and serious emotional disturbances; 
			(C) identifying, preventing, and reporting abuse, neglect, and exploitation in accordance with  the Commission on Jail Standards and DSHS Office of Consumer Services and Rights Protection.
			(D) interacting with and providing accommodations for a participant who has a special physical need such as a hearing or visual impairment; 
			(E) responding to a participant's linguistic and cultural needs through knowledge of customs, beliefs, and values of various, racial, ethnic, religious, and social groups; 
			(F) the uniform assessment; 
			(G) the utilization management guidelines; 
			(H) developing and implementing an individualized treatment plan; 
			(I) identifying an individual in crisis; 
			(J) appropriate actions to take in managing a crisis; 
			(K) skills training techniques;			
			(L) the treatment of co-occurring psychiatric and substance use disorders as described in Chapter 411, Subchapter N of this title (relating to Standards for Services to Individuals with Co-Occurring Psychiatric and Substance Use Disorders (COPSD)); 
			(M) the availability of resources within the local community; 
			(N) strategies for effectively advocating for an individual; and
			(O) use of an aggression management protocol (e.g., Prevention and Management of Aggressive Behavior) approved by the department.
	
	(2)  Before serving clients, all staff must be trained in Rights for Participants in Jail-based Competency Restoration Program, Addendum 1.

	(3) 	Contractor shall follow Texas Administrative Code, Chapter 419, Subchapter L (Mental Health Rehabilitative Services) for frequency and documentation of supervision.  


§416.84. LMHA or MCO Responsibilities.

	The LMHA or MCO is responsible for:
		(1)	screening participants who are determined by the court to be IST for outpatient competency restoration before their admission to the JBCR Program.
		(2)	participating in continuity of care planning for participants;
		(3)	reporting encounters with participants in the department-approved clinical records management system (e.g., Clinical Management of Behavioral Health Symptoms (CMBHS)).

§416.85. Treatment Planning.

	Based on a comprehensive assessment, the contractor shall complete treatment plan within five business days of a participant’s admission to the program. The treatments shall address the following needs as applicable: 
		(1)	trauma-informed care;
		(2)	physical health concerns/issues;
		(3)	medication and medication management;
		(4)	level of  family and community support;
		(5)	mental health concerns or issues;
		(6)	intellectual and developmental disabilities;
		(7)	substance abuse or COPSD concerns or issues; and
		(8)	discharge plans developed in conjunction with the participant and LMHA in the event that participant is released to the community upon restoration.

§416.86. Program Staffing. 

	(a) The program coordinator shall be a licensed practitioner of the healing arts (LPHA), who will also act as a liaison between the program and the courts.  A multidisciplinary treatment team is used to provide clinical treatment that is directed toward the specific objective of restoring the participant’s competency to stand trial and is similar to the clinical treatment provided as part of a competency restoration program at an inpatient state mental health facility. Team must include a psychiatrist, a registered nurse an licensed vocational nurse II (according to the state position classification schedule), a psychologist, and a licensed practitioner of the healing arts (LPHA) each of whom must be licensed by his or her respective Texas licensing board. 
	(b)	Staff members shall be on-site 24 hours per day, seven days per week, which is consistent with a hospital setting.

	(c)	Staff members shall be assigned to participants at an average ratio over the three shifts of not lower than 1 staff member to 3.7 participants.
		(1)	Day shift staffing shall include a psychiatrist, a registered nurse, a licensed vocational nurse II (consistent with the state position classification system), an LPHA, and two psychiatric nursing assistants (PNAs) or qualified mental health professionals--community services (QMHP-CSs).
		(2)	Evening shift staffing shall include a registered nurse, a licensed vocational nurse II, an LPHA; and two PNAs or QMHP-CSs. A psychiatrist shall be available on call.
		(3) Night shift staffing shall include a registered nurse and two PNAs or QMHP-CSs. A psychiatrist shall be available on call.

§416.87. Client’s Rights.

Although program participants are incarcerated while receiving program services, their rights are paramount. Department rules governing rights of all persons receiving mental health services, apply for all program participants, as outlined in Chapter 448, Subchapter G.

§416.88. Competency Restoration Services.

	(a)	Services shall include both treatment of the underlying mental illness by a psychiatrist, and the provision of education, rehabilitative skills training, case management, and counseling as clinically indicated for restoration of competency. 

	(b) The Program provides weekly treatment hours commensurate to the treatment hours provided as part of a competency restoration program at an inpatient mental health facility, including but not limited to 15 hours weekly, of rehabilitative services, skills training, substance abuse and counseling.

	(c) Contractor shall provide competency restoration services that provide a full array of mental health and COPSD treatment services that are effective, responsive, individualized, culturally competent, trauma informed, and person-centered. Services shall include, but are not limited to:
		(1)	psychiatric evaluation;
		(2) medications;
		(3)	nursing services;
		(4) general medical care;  
		(5) psychoactive medication, including court-ordered medication;
		(6) rehabilitative services, including skills training or psychosocial rehabilitation in accordance with the Texas Administrative Code, Chapter 419, Subchapter L (Mental Health Rehabilitative Services); and
		(7) legal education related to competency.
	 
	(d) The contractor shall, when necessary, seek a court order for compelled medication in accordance with the Health and Safety Code, §574.106 and CCP, Chapter 46B, if participants lack the capacity to give informed consent with regard to treatment and medication issues. 

§416.89. Competency Restoration Curriculum.

	(a) The DSHS North Texas State Hospital-Vernon Campus Competency Program, Competency Training Module or other DSHS approved competency restoration legal education module shall be used for competency restoration training. 

	(b) Each participant shall be educated in multiple learning formats by multiple staff members, including but not limited to:  discussion, reading, video and experiential methods such as role-playing, or mock trial. Participants with accommodation needs shall receive adapted materials and approach as needed.

§416.90. Discharge Planning. 

	 (a)	Upon discharge or transfer of a participant, the participant's medical record shall identify the services provided, diagnoses, treatment plan, medication and medication allergies and/or other known precautions. 

	(b)	A reasonable and appropriate discharge plan developed in accordance with Chapter 412, Subchapter D, concerning discharge planning, is jointly developed by the staff members, the participant, the courts, the LMHA or MCO, SMHF, or other inpatient forensic facility, if applicable discharge planning shall include, at a minimum, the following activities:
		(1)	counseling the participant and the participant's family or LAR, if any, to prepare them for care after discharge or transfer.
		(2)	identifying and recommending clinical services and supports needed by the participant after discharge to the community or transfer to an SMHF or other inpatient forensic facility.
		(3) identifying the provider(s) to whom the participant will be referred for any services or supports after discharge or transfer; and
		(4)	preparing and forwarding to the LMHA or MCO, clearinghouse waitlist, SMHF, other inpatient forensic facility, or other provider, a continuing care plan signed by the patient's treating physician that includes all elements in Chapter 412, Subchapter D referenced above. 
	
	(c)	After a participant is restored to competency, or deemed not likely to restore, the participant shall remain in the mental health unit and continue to receive treatment to avoid loss of competency. Staff members shall work closely with the courts to encourage timely resolution of the participant's legal issues, in an effort to minimize the amount of time the participant is incarcerated while waiting for his or her case to be resolved.

	(d) The psychiatrist for the provider shall conduct at least two full psychiatric evaluations of the defendant during the period the defendant receives competency restoration services in the jail. The psychiatrist must conduct one evaluation not later than the 21st day and one evaluation not later than the 55th day after the date the defendant begins to participate in the program. The psychiatrist shall submit to the court a report concerning each evaluation required under this subsection.

	(e)	If the psychiatrist for the contractor determines that a participant ordered to participate in the program has not been restored to competency by the end of the 55thth day after the date the participant entered the program, the psychiatrist shall advise the court whether the participant is likely to restore within the next 15 days.  
		(1)  If the participant is deemed not likely to restore within the next 15 days,  a staff member shall add the participant’s name to the clearinghouse waitlist  within 24 hours of the psychiatrist’s determination . All medical and legal records required for the staff who maintain the clearinghouse waitlist shall, be faxed or sent electronically to the clearinghouse within 48 hours of psychiatrist’s determination. 
		(2)  If the participant is deemed likely to restore within the next 15 days, he or she may remain in the program until the 70th day and, if not restored by the 70th day, a staff member shall add the participant’s name to the clearinghouse waitlist within 24 hours of the psychiatrist’s determination. All medical and legal records required for the staff who maintain the clearinghouse waitlist shall, be faxed or sent electronically to the clearinghouse within 48 hours of psychiatrist’s determination. 
 

§416.91. Compliance with Rules, Statutes, and Other Documents.

	(a)	The contractor shall comply with the following: 
		(1)	Texas Code of Criminal Procedure, Chapter 46B;
		(2)	Texas Administrative Code, Title 25, Part 1:
			(A) Chapter 405, Subchapter K (Death of Persons Served by TXMHMR Facilities or Community Mental Health and Mental Retardation Centers);
			(B) Chapter 411, Subchapter N (Standards for Services to Individuals with Co-occurring Psychiatric and Substance Use Disorders (COPSD));
			(C) Chapter 414, Subchapter I (Consent to Treatment with Psychoactive Medication -- Mental Health Services);
			(D) Chapter 414, Subchapter K (Criminal History and Registry Clearances);
			(E) Chapter 415, Subchapter A (Prescribing of Psychoactive Medication);
			(F) Chapter 415, Subchapter F (Interventions in Mental Health Programs);
			(G)  Chapter 448, Subchapter G (Clients Rights); and
		(3)	other documents include:
			(A) North Texas State Hospital - Vernon Campus, Competency Program, Competency Training Module.
	
	(b)	Concerning confidentiality, the contractor shall comply with the Health Insurance Portability and Accountability Act of 1996 (HIPAA) and other applicable federal and state laws, including, but not limited to:
		(1)	42 CFR Part 2 and Part 51, Subpart D; 
		(2)	45 CFR Parts 160 and 164, and §1386.22; 
		(3)	42 USC §290dd-2, §1320d et seq., §10805(a)(4), and §15043(a)(2)(I); 
		(4)	Texas Education Code (TEC), §37.084
		(5)	Texas Health and Safety Code (THSC) Chapter 81, Subchapter F; 
		(6)	THSC Chapter 241, Subchapter G; Chapter 534, Subchapter A; 
		(7)	THSC Chapters 181, 595, and 611; and §§533.009, 533.035(a), 572.004, 576.005, 576.0055, 576.007, 595.005(c), and 614.017; 
		(8)	Texas Government Code (TGC),  Chapters 552 and 559, and §531.042;
		(9)	Texas Human Resources Code (THRC), Chapter 48; 
		(10)Texas Occupations Code (TOC), Chapter 159; 
		(11)Texas Family Code (TFC), Chapters 32 and 58, §§58.0051, 58.0052, 58.106, and 264.408; and 
		(12)Texas Business and Commerce Code Chapter 521, §521.053.

	(c)	The contractor shall obligate providers or subcontractors to comply with the applicable sections and subsections contained in this subchapter. 
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§416.92. Outcome Measures.

	The following measures will be used to determine if a participant's outcomes justify continuing the JBCR Program. The programs shall collect data on the: 
		(1) number of participants on felony charges;
		(2) number of participants on misdemeanor charges;
		(3) average number of days for a participant to be restored to competency;
		(4) number of participants for whom an extension was sought;
		(5) number of participants who were restored to competency; and
		(6) average length of time between determination and transfer to a state mental health facility; and
		(7) percentage of participants:
			(A) who are restored to competency in 70 days or less; and
			(B)	who are restored to competency and avoid re-arrest for six months following discharge to the community.  
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