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Background:

The repeals are necessary to eliminate duplication and to recognize the effect of House Bill 2292 on
department rules. When House Bill 2292 consolidated the department’s legacy agencies on September 1,
2004, Texas Administrative Code, Title 25, Part 1 was designated as the location for all department rules.
Chapter 460 was designated for rules from the department’s legacy agencies that could be repealed because
of the provisions in House Bill 2292.

Summary:

The rules in Chapter 460 concern legacy agency powers and duties that transferred to the Texas Health and
Human Services Commission (commission) through House Bill 2292, were duplicative of the law
establishing the department or other law applicable to the department, or were expected to be established by
department policy rather than by rule.

Summary of Stakeholder Input to Date (including advisory committees):

Office of General Counsel program attorneys for hospital licensing and compliance, mental health, and
substance abuse were consulted. On September 13, 2007, the proposed rules were presented to the Medical
Care Advisory Committee.

Proposed Motion: Motion to recommend HHSC approval for publication of rules contained in agenda item
#4-b.
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Title 25. HEALTH SERVICES

Part 1. DEPARTMENT OF STATE HEALTH SERVICES
Chapter 460. Miscellaneous

Subchapter A. Texas Department of Mental Health and Mental Retardation
Division 2. Fraud and Abuse and Recovery of Benefits
Repeal §8460.11 — 460.29

Division 3. Interagency Agreements

Repeal 88460.31 — 460.35, 460.37 — 460.38, 460.40, 460.45
Division 4. Internal Audits and Investigations

Repeal §8460.51 — 460.67

Subchapter B. Procurement

Repeal §8460.101 — 460.102

Subchapter C. Miscellaneous Provisions

Repeal §8460.103 — 460.105

Proposed Preamble

The Executive Commissioner of the Health and Human Services Commission (commission) on
behalf of the Department of State Health Services (department) proposes the repeal of 25 Texas
Administrative Code (TAC), Chapter 460, Miscellaneous, in its entirety. Specifically, the
department proposes the repeals of §8460.11 — 460.29, 460.31 — 460.35, 460.37 — 460.38,
460.40, 460.45, 460.51 — 460.67, 460.101 — 460.102, and 460.103 — 460.105 concerning
miscellaneous rules from the legacy agencies that were consolidated into the department by Acts
2003, 78th Legislature, Regular Session, Chapter 198 (House Bill 2292).

BACKGROUND AND PURPOSE

The repeals are necessary to eliminate duplication and to recognize the effect of House Bill 2292
on department rules. When the department’s legacy agencies Texas Department of Health
(TDH), the mental health division of the Texas Department of Mental Health and Mental
Retardation (TDMHMR), the Texas Commission on Alcohol and Drug Abuse (TCADA), and
the Texas Health Care Information Council (THCIC) were consolidated into the department, 25
TAC, Part 1 was designated as the location for all department rules. Chapter 460 was designated
for rules from the department’s legacy agencies that did not need to be retained. The rules in
Chapter 460 concern legacy agency powers and duties that transferred to the commission
through House Bill 2292, were duplicative of the law establishing the department or other law
applicable to the department, or were expected to be established by department policy rather than
by rule. The rules in Chapter 460 were transferred there in 2004 with the intent of eventual
repeal.

SECTION-BY-SECTION SUMMARY
The rules in Chapter 460, Subchapter A, Divisions 2 — 4 are legacy TDMHMR rules. Repeal of
Division 2, 88460.11 — 460.29, Fraud and Abuse and Recovery of Benefits, is necessary because

powers and duties concerning Medicaid fraud and abuse investigation and recovery were
transferred from the legacy agencies to the commission, Office of Inspector General (OIG), on
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September 1, 2004, pursuant to House Bill 2292. Some of the sections in Division 2 are internal
policies and procedures that do not need to be in rules. The sections concerning grounds for
sanctions against providers, grounds for further referrals for administrative or judicial action, and
the recovery of overpayments are set out in the contracts with providers and in the OIG rules.
The OIG rules, which were adopted effective January 9, 2005, are located in the 1 TAC, Part 15,
Chapter 371.

Repeal of Division 3, 88460.31 — 460.35, 460.37 — 460.38, 460.40, and 460.45, Interagency
Agreements, is necessary because those legacy TDMHMR rules are duplicative of department
rules or policies. The sections in Division 3 all were transferred effective September 1, 2004
from Texas Administrative Code, Title 25, Chapter 411 to Chapter 460. Section 460.31,
Purpose, 8460.32, Applications, and 8460.33, Definitions, are unnecessary because they refer to
the legacy agency TDMHMR, which no longer exists. Section 460.34, concerning Provision,
Regulation, and Funding of Services in Hospitals and Long-Term Care Facilities, is duplicative
because a rule adopting this memorandum of understanding (MOU) is already found at 25 TAC
8111.2. State law requires the MOU to be adopted by rule. Section 460.35, concerning
Coordination of Services to Disabled Persons, is duplicative because a rule adopting this MOU is
already found at 25 TAC 81.121. State law requires the MOU to be adopted by rule. Section
460.37, concerning Coordination of Delivery of Mental Health and Mental Retardation Services
to Hearing-Impaired or Deaf Persons, is duplicative because a rule adopting this MOU is already
found at 25 TAC §37.193. State law does not require the MOU to be adopted by rule. Section
460.38, concerning Coordination of Exchange and Distribution of Public Awareness
Information, is duplicative because a rule adopting this MOU is already found at 25 TAC §1.101.
State law requires the MOU to be adopted by rule. Section 460.40, concerning Training
Requirements for Identifying Abuse, Neglect, and Unprofessional or Unethical Conduct in
Health Care Facilities is duplicative because department rules adopting this MOU or
incorporating its requirements are already found at 25 TAC §8133.47, 134.46, 411.490, 411.641,
and 448.603. Section 460.45, Distribution, is duplicative because the distribution requirements
for the MOUs are found in internal department policies.

Repeal of Division 4, 88460.51 — 460.67, Internal Audits and Investigations, is necessary
because the department’s internal and external audit powers and duties reside in policy rather
than in rule. The Texas Internal Auditing Act, found in Texas Government Code, Chapter 2102,
does not require agencies to adopt rules for internal auditing practices.

Repeal of the rules in Chapter 460, Subchapter B, §§ 460.101 — 460.102, Procurement, and
Subchapter C, §8460.103 — 460.105, Miscellaneous Provisions, is necessary because the sections
in both subchapters are legacy TCADA rules concerning powers and duties which either were
transferred to the commission in House Bill 2292, exist elsewhere in state law or department or
commission rules, reside in department policy rather than in rule, or refer to legacy agency
TCADA. Section 460.101, Procurement, and 8460.102, Procurement Protests, are redundant
because they are part of the requirements placed on health and human services agencies by state
law at Texas Government Code, §2155.144, Procurements by Health and Human Services
Agencies; commission procurement rules found in 1 TAC, Chapter 391, state law and Texas
Building and Procurement Commission rules concerning historically underutilized businesses
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(HUB); and current department rules concerning HUBs at 25 TAC 81.171. Sections 460.103 —
460.105 are rules specific to TCADA, which no longer exists.

FISCAL NOTE

Linda S. Wiegman, Deputy General Counsel, has determined that for each year of the first five
years the sections are in effect, there will be no fiscal implications to state or local governments
as a result of repealing the sections as proposed.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

Ms. Wiegman has also determined that there will be no effect on small businesses or micro-
businesses as a result of the proposed repeals. This was determined by interpretation of the rules
that small businesses and micro-businesses will not be required to alter their business practices
since the rules set out requirements for the department, not for such businesses. There are no
anticipated economic costs to persons as a result of the proposed repeals. There is no anticipated
negative impact on local employment.

PUBLIC BENEFIT

In addition, Ms. Wiegman has also determined that for each year of the first five years the
proposed repeals are in effect, the public will benefit from adoption of the repeals. The public
benefit anticipated as a result of the proposed repeals is compliance with House Bill 2292 and to
eliminate confusion concerning the department’s rules.

REGULATORY ANALYSIS

The department has determined that this proposal is not a "major environmental rule™ as defined
by Government Code, §2001.0225. "Major environmental rule” is defined to mean a rule the
specific intent of which is to protect the environment or reduce risk to human health from
environmental exposure and that may adversely affect, in a material way, the economy, a sector
of the economy, productivity, competition, jobs, the environment or the public health and safety
of a state or a sector of the state. This proposal is not specifically intended to protect the
environment or reduce risks to human health from environmental exposure.

TAKINGS IMPACT ASSESSMENT

The department has determined that the proposed repeals do not restrict or limit an owner's right
to his or her property that would otherwise exist in the absence of government action and,
therefore, do not constitute a taking under Government Code, §2007.043.

PUBLIC COMMENT

Comments on the proposal may be submitted to Sara Richardson, Office of General Counsel,
Department of State Health Services, 1100 West 49th Street, Austin, Texas 78756, 512/458-
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7111, extension 6961 or by email to sara.richardson@dshs.state.tx.us. Comments will be
accepted for 30 days following publication of the proposal in the Texas Register.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel, Lisa Hernandez, certifies that the
proposed rules have been reviewed by legal counsel and found to be within the state agencies'
authority to adopt.

STATUTORY AUTHORITY

The proposed repeals are authorized by Government Code, §531.0055, and Health and Safety
Code, §1001.075, which authorize the Executive Commissioner of the commission to adopt rules
and policies necessary for the operation and provision of health and human services by the
department and for the administration of Health and Safety Code, Chapter 1001.

The proposed repeals affect the Health and Safety Code, Chapter 1001; and Government Code,
Chapter 531.

Sections for repeal:

8460.11. Department Responsibility for Minimizing Fraud and Abuse.

8460.12. Confidentiality of Fraud or Abuse Investigation Records.

8460.13. Statutory Bases.

8460.14. Department Responsibilities in Relation to Provider Fraud and Abuse.
8460.15. Grounds for Fraud Referral and Administrative Sanction.

8460.16. Administrative Sanctions/Actions, Restitution, and Recoupment.
8460.17. Definitions.

8460.18. Administrative Sanctions and Actions.

8460.19. Scope of Sanction.

8460.20. Imposing a Sanction.

8460.21. Notice of Adverse Action.

8460.22. Informing Other Interested Parties.

8460.23. Provider Education.

8460.24. Request for Reinstatement.

8460.25. Obligation of Health Care Practitioners and Providers.

8460.26. Department Responsibility for Recovery of Funds.

8460.27. Recovery from Providers.

8460.28. Recovery When Fraud Is Involved.

8460.29. Provider Re-enrollment or Provider Contract or Agreement Modification.
§460.31. Purpose.

8§460.32. Application.

8460.33. Definitions.

8460.34. Memorandum of Understanding: Provision, Regulation, and Funding of Services in
Hospitals and Long-Term Care Facilities.

8460.35. Memorandum of Understanding: Coordination of Services to Disabled Persons.
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8460.37. Memorandum of Understanding: Coordination of Delivery of Mental Health and
Mental Retardation Services to Hearing-Impaired or Deaf Persons

8460.38. Memorandum of Understanding: Coordination of Exchange and Distribution of Public
Awareness Information.

8460.40. Training Requirements for Identifying Abuse, Neglect, and Unprofessional or
Unethical Conduct in Health Care Facilities.

8§460.45. Distribution.

8§460.51. Purpose.

8§460.52. Application.

8§460.53. Definitions.

8460.54. Office of Internal Audit Authority and Function.

8460.55. Responsibilities of the Audit Committee Chairman and the TDMHMR Board.
8460.56. Responsibilities of the Director.

8460.57. Access to Records.

8460.58. Standards of Conduct.

8460.59. Standards for Conducting Audits and Investigations.

8460.60. Scope of Audit Work.

8460.61. Exit Conference Procedures for Audits.

8460.62. Responses to Audit Findings.

8460.63. Final Audit Report Distribution.

8460.64. Implementing Audit Recommendations.

8460.65. Investigating Alleged Fraud, Misconduct, or Other Wrongdoing.

8§460.66. References.

8460.67. Distribution.

8460.101. Procurement.

8460.102. Procurement Protests.

8460.103. Public Comment and Requests.

8460.104. Approval Authority.

8§460.105. Training and Education.
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