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October 3, 2005

From:  Department of State Health Services, Office of General Counsel

To whom it may concern:

The Department of State Health Services (DSHS) is working with the Texas Hospital Association and the federal government, particularly the Department of Homeland Security to coordinate the repatriation of hospital patients evacuated by air out-of-state shortly before Hurricane Rita hit.  Some hospitals have indicated reluctance to disclose information identifying Texas patients admitted to the hospital. These concerns may be due to legal issues relating to restrictions on disclosure of information under the HIPAA privacy regulations at 45 Code of Federal Regulations (CFR) Part 164.  This letter is to address those concerns.

DSHS believes that disclosure to DSHS by a hospital that received Texas patients is authorized under 45 CFR Section 164.510(b)(4).  This section allows disclosure of protected health information (PHI) to a public entity (DSHS) authorized by law to assist in disaster relief efforts for the purpose of coordinating with public entities and private entities (authorized by law or by charter to assist in disaster relief efforts) disclosures permitted under Subsection (b)(1)(ii) of this section.  DSHS is authorized by law to assist in disaster relief efforts.  Government Code, Chapter 418, Texas Disaster Act speaks to the role of state agencies in a disaster and the activation of the state’s emergency management plan.  Under that plan DSHS is the primary state agency responsible for health and medical needs of individuals.  The plan states that DSHS coordinates health and medical activities and issues.  DSHS has been directed by the Texas’ State Emergency Operations Center to address these notification issues.

Subsection (b)(1)(ii) of the section allows disclosure of PHI to notify or assist in notification, including identifying or locating, family members, personal representatives of individuals, or another person responsible for the care of the individual of the individual’s location, general condition or death.  That is exactly the purpose for the disclosure.  DSHS will use the PHI to respond to family members searching for individuals who were airlifted out of Texas or to other parts of Texas.  We are already using PHI received from other hospitals to do this very activity.  We have established a DSHS-operated toll-free number at 877-623-6274 to take calls from families.  

Paragraph (b)(4) also requires compliance with (b)(2) and (3) to the extent that the hospital, in the exercise of professional judgment, determines that the requirements do not interfere with the ability to respond to the emergency circumstances.  DSHS believes that strict compliance with those provisions will interfere with both Texas’ and the hospital’s ability to respond to the emergency circumstances.  In the alternative, DSHS hopes that the hospital can infer that the patient would not object to disclosure to DSHS or that disclosure is in the patient’s best interest.  

The Office of Civil Rights has issued two bulletins related to Hurricane Katrina at www.hhs.gov/ocr/hipaa that support this reading.  No bulletin has been issued online for Rita but DSHS expects OCR to take the same position.

DSHS needs the patient’s names and if possible, the date of birth and the name of the hospital in Texas from which the patient came.  DSHS understands that in many cases DSHS will just get a name and that is fine.  The list can be faxed to 512-458-7435 or emailed to DSHSCommandSupport@dshs.state.tx.us.  

Please feel free to contact Linda Wiegman, Deputy General Counsel, DSHS at 512-458-7111,  extension 6966 or Linda.Wiegman@dshs.state.tx.us with any questions.  
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