Title 25. HEALTH SERVICES

Part 1. DEPARTMENT OF STATE HEALTH SERVICES

Chapter 141.Massage Therapists.

Repeal §§141.1-141.3, 141.5-141.7, 141.10-141.11, 141.13-141.17, 141.20-141.47, 141.50-141.55, and 141.60-141.66

Chapter 140. Health Professions Regulation

Subchapter H. Massage Therapists.

New §§140.300-140.307, 140.310-140.315, 140.320-140.324, 140.330-140.351, 140.360-140.365, 140.370-140.376

Proposed Preamble

The Executive Commissioner of the Health and Human Services Commission, on behalf of the Department of State Health Services (department), proposes repeal of §§141.1-141.3, 141.5-141.7, 141.10-141.11, 141.13-141.17, 141.20-141.47, 141.50-141.55, and 141.60-141.66 and new §§140.300-140.307, 140.310-140.315, 140.320-140.324, 140.330-140.351, 140.360-140.365, and 140.370-140.376, concerning the licensing and regulation of massage therapists, massage therapy instructors, massage schools, and massage establishments. 

BACKGROUND AND PURPOSE
The proposed repeal and new rules are necessary to consolidate existing Professional Licensing and Certification Unit program rules in 25 TAC, Chapter 140, Health Professions Regulation. The new rules transfer and update existing language, and include substantive changes to implement portions of House Bill (HB) 2644, 80th Legislature, Regular Session (2007) which amended Occupations Code, Chapter 455, as well as other changes to update, strengthen, and clarify the rules. 

Proposed changes which implement HB 2644 include an increase in the minimum educational standard for a massage therapist license from 300 to a minimum of 500 hours and extensive corresponding changes and clarifications to the requirements for licensed massage schools; elimination of the requirement for a practical examination; elimination of the independent massage therapy instructor license; elimination of language relating to licensure of unlicensed applicants from another state where licensure is not available; new language relating to examinations; and new language which mirrors the statute relating to exemptions from licensure for certain massage establishments.

Additional changes include the approval of online and correspondence courses in non-massage therapy technique subjects for continuing education credit, a requirement that a licensee to honor or refund an unexpired gift certificate, a new requirement that a massage establishment maintain a list of current employees and contractors at all times and provide it to the department upon request, and a new requirement for a jurisprudence examination for new applicants starting September 1, 2008.

Government Code, §2001.039, requires that each state agency review and consider for readoption each rule adopted by that agency pursuant to the Government Code, Chapter 2001 (Administrative Procedure Act).  Sections 141.1-141.3, 141.5-141.7, 141.10-141.11, 141.13-141.17, 141.20-141.47, 141.50-141.55, and 141.60-141.66 have been reviewed and the department has determined that reasons for adopting the sections continue to exist because rules on this subject are needed; however, the department is proposing to repeal the existing sections and adopt the rules in 25 TAC, Chapter 140, Health Professions Regulation.
SECTION-BY-SECTION SUMMARY 

New §140.300 includes definitions for terms used within the rules, including new subject areas taught by massage schools. New §140.301 lists the fees required for new applications, renewals and late renewals, license and identification card replacements, returned checks, and name changes for all license types. The new reduced fee for massage schools which must now also hold a massage establishment license is included. New §140.302 provides timelines for the processing of initial and renewal applications, and for refunds to be issued if the timelines are exceeded without sufficient cause. New §140.303 sets forth general ethical standards. New §140.304 is a new section with existing language which describes and emphasizes the required consultation document. New §140.305 sets forth prohibitions on sexual misconduct. New language also explicitly prohibits misconduct by a student, and forbids kissing. New §140.306 establishes standards for advertising. New language requires a massage establishment to include their license number in all advertising. New §140.307 provides for the issuance of license certificates.  New §140.310 describes application procedures and lists qualifications for a license as a massage therapist. It includes the new requirement for a minimum 500 hour course of instruction for initial licensure. It eliminates a prior requirement for a massage therapist licensed in another state with substantially equivalent requirements to have held that license for two years prior to applying for a Texas license. New §140.311 sets forth application procedures and documentation requirements for licensure as a massage therapist.  New §140.312 describes application procedures and lists qualifications for a provisional license as a massage therapist.  New §140.313 sets forth the examination requirements for licensure as a massage therapist. It includes new language related to the national and the jurisprudence examinations and the requirements during the transitional period prior to the effective date of the new requirement. Language related to oral interpretation of the examination into other languages is being eliminated. New §140.314 includes information concerning massage therapist license renewal and late renewal. New §140.315 includes information on renewal procedures for a licensed massage therapist on active military duty. New §140.320 sets forth the number of hours of continuing education required for renewal of a massage therapist license.  New §140.321 sets forth standards for acceptable continuing education. New language is included to allow any subject taught in the expanded minimum 500 hour course of instruction to be accepted as continuing education, to allow online continuing education in non-technique subject areas, and to accept continuing education which has been pre-approved by the national certification board. It limits the amount of continuing education credit allowed for CPR and/or First Aid certification to a total of six hours each renewal period. New §140.322 sets limits on unacceptable continuing education. New §140.323 provides for approval of continuing education providers. New §140.324 sets forth procedures for reporting continuing education. New §140.330 includes general provisions related to massage schools, including inspections. New language allows a maximum of two years, rather than one year, before an unannounced inspection of a massage school is required, in order to match the two year renewal term. New §140.331 describes application procedures and lists qualifications for a license as a massage school. New §140.332 concerns massage school administrative personnel. New §140.333 concerns massage school instructors. New language requires CPR and First Aid instructors to be appropriately certified. New §140.334 sets out standards for financial stability for massage schools. New §140.335 relates to procedures for a change in massage school ownership. New §140.336 includes information concerning massage school license renewal and late renewal. New §140.337 concerns massage school locations. New language is included to allow an emergency approval for a change of instructional location due to circumstances beyond the control of the massage school. New §140.338 sets out updated standards for the massage school curriculum and internship. New language sets forth standards for the department to approve and for a school to offer up to twice the minimum 500 hours of instruction required for licensure provided a student is given notice that the program exceeds the minimum number of hours required for licensure and is offered a choice of a minimum 500 hour or a longer program; allows a student to begin internship after completing a minimum of 250 hours of internship, including at least 100 hours of massage therapy; limits the internship to a maximum of 100 hours; and emphasizes that a school may not require or allow a student to complete internship hours for compensation. New §140.339 authorizes massage schools to offer advanced course work. New language emphasizes that the massage school may not represent that these advanced programs are approved by the department, and that the massage school may not allow unlicensed persons to provide massage therapy to the public. New §140.340 relates to massage school admission requirements. New language requires schools to keep proof of CPR and/or First Aid certification if accepted for credit of up to six hours. New §140.341 includes massage school enrollment procedures. New §140.342 concerns massage school tuition and fees. New language emphasizes that a massage school may not allow a student to engage in the unlicensed practice of massage in order to pay for school expenses. New §140.343 relates to the requirement for a massage school conduct policy. New §140.344 establishes standards for massage school cancellation and refund policies. New §140.345 sets forth standards for massage school minimum progress standards. New §140.346 relates to massage school attendance standards. New §140.347 sets forth massage school equipment and facility requirements. New §140.348 relates to massage school transcripts and records. New language requires that the student authorize the release of transcripts. New §140.349 requires a massage school to establish and adhere to a grievance policy. New language is added to forbid a massage school from retaliating against a student who files a complaint with the department. New §140.350 relates to fire safety for massage schools. New §140.351 sets forth standards for massage school sanitation. New §140.360 concerns application and licensure procedures for massage establishments. New language requires establishments to submit a list of all establishment owners, directors, managers, employees and contractors, and their birth dates for all persons associated with the establishment, to the department. New §140.361 sets forth general requirements for massage establishments. New language requires the establishment to maintain a current list of all establishment employees and contractors, to maintain all previous lists for a period of two years, and to provide the list to the department upon request. New language also forbids kissing. New §140.362 sets forth standards for massage establishment sanitation. New §140.363 relates to massage establishment license renewal. New language requires establishments to submit proof of a current fire inspection at each renewal. New §140.364 contains all new language which reiterates the new language in the statute limiting the exemptions for licensure as a massage establishment. New §140.365 concerns massage establishment change or ownership or change of location. New §140.370 sets forth procedures for filing complaints. New §140.371 concerns the investigation of complaints. New §140.372 sets for the grounds for denial of a license and disciplinary action. New §140.373 relates to formal hearings. New §140.374 sets forth procedures for suspension of a license for failure to pay child support. New §140.375 relates to informal disposition. New §140.376 sets forth standards for the licensing of persons with a criminal  background.

FISCAL NOTE 
Cindy Bourland, Manager, Professional Licensing and Certification Unit, has determined that for each year of the first five-year period that the sections are in effect, there will be fiscal implications to state government as a result of enforcing or administering the sections as proposed. The effect on state government will be an increase in revenue of $135,000 each fiscal year 2008-2012. There will be no fiscal implications to local government. Additional fees will be received for the issuance and renewal of massage therapy establishment licenses to businesses formerly exempt from licensure. Issuance of additional licenses, and additional massage establishment inspections will be required.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS 
Ms. Bourland has also determined that there will be an effect on small businesses or micro-businesses required to comply with the sections as proposed. This determination was made because additional fees will be required for the issuance and renewal of massage therapy establishment licenses to businesses formerly exempt from licensure.  Regarding §140.364, there is an anticipated economic cost to businesses which are required to comply with the sections as proposed of $300 every two years. There is no anticipated negative impact on local employment.  

ECONOMIC IMPACT STATEMENT

Regarding §140.364, the purpose of the rule is to clearly set forth any exemptions to the requirement for a business to hold a massage establishment license. The rule language as proposed exactly repeats the language in HB 2644, which also eliminated the department's authority to adopt rules granting additional exemptions.  An estimated 900 small or micro-businesses will be required to comply with the rules as proposed. Less than 100 of these small businesses are already licensed as massage schools.

REGULATORY FLEXIBILITY ANALYSIS

The department considered the following regulatory options in determining how to implement the new requirement for formerly unlicensed businesses to hold a massage establishment license. Regarding §140.364, the options not chosen included not adopting the rule and establishing different, less burdensome standards for the operation of small businesses. It was determined that failure to adopt rules would result in unclear rules which could subject unaware businesses to criminal prosecution for operating without a license under the statute. It was also determined that failure to adopt and enforce uniform rules related to the standards for the operation of a massage establishment could pose a risk to public health, as most currently licensed massage establishments are also small businesses. It was however determined that licensed massage schools were already paying inspection fees, so the proposed establishment fees for these small businesses which also operate massage establishments were decreased from $300 to $100. The department is also working to bring businesses subjected to the new requirements in HB 2644 into voluntary compliance over the course of the next year, and therefore anticipates a delay in the imposition of the fees to approximately 450 affected businesses.

PUBLIC BENEFIT 

In addition, Ms. Bourland has also determined that for each year of the first five years the sections are in effect, the public will benefit from the adoption of the sections.  The public benefit anticipated as a result of enforcing or administering the sections is to continue to ensure public health and safety through the licensing and regulation of massage therapists, massage therapy instructors, massage schools, and massage establishments. 

REGULATORY ANALYSIS 

The department has determined that this proposal is not a "major environmental rule" as defined by Government Code, §2001.0225.  "Major environmental rule" is defined to mean a rule the specific intent of which is to protect the environment or reduce risk to human health from environmental exposure and that may adversely affect, in a material way, the economy, a sector of the economy, productivity, competition, jobs, the environment or the pubic health and safety of a state or a sector of the state.  This proposal is not specifically intended to protect the environment or reduce risks to human health from environmental exposure.

TAKINGS IMPACT ASSESSMENT 


The department has determined that the proposal does not restrict or limit an owner's right to his or her property that would otherwise exist in the absence of government action and, therefore, does not constitute a taking under Government Code, §2007.043. 

PUBLIC COMMENT 

Comments on the proposal may be submitted to Yvonne Feinleib, Program Director, Massage Therapy Licensing Program, Professional Licensing and Certification Unit, Division for Regulatory Services, Department of State Health Services, 1100 West 49th Street, Austin, Texas 78756, 512/834-6616 or by email to massage@dshs.state.tx.us.  When e-mailing comments, please indicate “Comments on Proposed Rules” in the subject line.  Comments will be accepted for 30 days following publication of the proposal in the Texas Register.

LEGAL CERTIFICATION  
The Department of State Health Services General Counsel, Lisa Hernandez, certifies that the proposed rules have been reviewed by legal counsel and found to be within the state agencies' authority to adopt.

STATUTORY AUTHORITY 

The proposed repeal and new rules are authorized by Occupations Code, §455.051, which authorizes the adoption of rules regarding massage therapists, massage therapy instructors, massage schools, and massage establishments; and Government Code, §531.0055, and Health and Safety Code, §1001.075, which authorize the Executive Commissioner of the Health and Human Services Commission to adopt rules and policies necessary for the operation and provision of health and human services by the department and for the administration of Health and Safety Code, Chapter 1001. Review of the rules implements Government Code, §2001.039.
The proposed repeal and new rules affect the Occupations Code, Chapter 455, Government Code Chapters 531 and 2001; and Health and Safety Code, Chapter  1001.

Sections for repeal.

SUBCHAPTER A. THE DEPARTMENT
§141.1. Definitions.

§141.2. Fees.

§141.3. Processing Applications.

SUBCHAPTER B.  CODE OF ETHICS

§141.5. General Ethical Requirements.

§141.6. Sexual Misconduct.

§141.7. Advertising.

SUBCHAPTER C. MASSAGE THERAPISTS

§141.10. Qualifications for Licensure as a Massage Therapist.

§141.11. Application Procedures and Documentation.

§141.13. Provisional License.

§141.14. Examination.

§141.15. Massage Therapist Licenses.

§141.16. Massage Therapist License Renewal.

§141.17. Active Military Duty.

SUBCHAPTER D. CONTINUING EDUCATION REQUIREMENTS AND DOCUMENTATION

§141.20. Hour Requirements for Continuing Education

§141.21. Acceptable Continuing Education

§141.22. Activities Unacceptable as Continuing Education

§141.23. Procedures for Approval of Continuing Education

§141.24. Pre-approved Continuing Education Providers

§141.25. Reporting Continuing Education

SUBCHAPTER E. MASSAGE SCHOOLS AND MASSAGE THERAPY INSTRUCTORS

§141.26. General Provisions and Inspections.

§141.27. Application Procedures and Documentation.

§141.28. Administrative Personnel.

§141.29. Massage Therapy Instructors.

§141.30. Financial Stability.

§141.31. Change of Ownership.

§141.32. License Renewal.

§141.33. Locations.

§141.34. Curriculum and Internship for the Basic Course of Instruction.

§141.35. Advanced Course Work.

§141.36. Admission Requirements.

§141.37. Enrollment Procedures.

§141.38. Tuition and Fees.

§141.39. Conduct Policy.

§141.40. Cancellation and Refund Policy.

§141.41. Minimum Progress Standards.

§141.42. Attendance Standards.

§141.43. Equipment and Facility Requirements.

§141.44. Transcripts and Records.

§141.45. Student Grievances.

§141.46. Fire Safety.

§141.47. Sanitation.

SUBCHAPTER F. MASSAGE ESTABLISHMENTS

§141.50. Massage Establishment Application Procedures and Licensure.

§141.51. General Requirements for Massage Establishments.

§141.52. Sanitation Requirements for Massage Establishments.

§141.53
Massage Establishment Renewal.

§141.54. Exemptions.

§141.55. Change of Ownership and Control or Location.

SUBCHAPTER G. COMPLAINTS, VIOLATIONS, AND SUBSEQUENT DISCIPLINARY ACTIONS

§141.60. Filing Complaints.

§141.61. Investigation of Complaints.

§141.62. Grounds for Denial of License or Disciplinary Action.

§141.63. Formal Hearings.

§141.64. Suspension of License for Failure to Pay Child Support.

§141.65. Informal Disposition.

§141.66. Licensing of Persons with Criminal Background.
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