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Fiscal Years 2010 and 2011 Performance Contract
General Provisions

ARTICLE 1. 

Composition and Execution

Documents Forming Contract.  Each document listed in the Table of Contents of the Contract forms a part of this Contract and the parties agree to be bound by the terms thereof. Any changes made to the Contract, whether by edit or attachment, do not form part of the Contract unless expressly agreed to by the Department of State Health Services (DSHS) and incorporated herein.
Reports and Forms.  Reports and Forms referenced in this contract are located at http://www.dshs.state.tx.us/mhcontracts/ContractDocuments.shtm. Contractor shall use the reports and forms required by this Contract as they now exist and as they may be revised.  DSHS will notify Contractor of revisions to the reports and forms.

Information Items.  Information Items referenced in this Contract are located at http://www.dshs.state.tx.us/mhcontracts/ContractDocuments.shtm. These items provide instructions regarding the preparation and reporting requirements of this Contract.  Nothing in such instructions shall be interpreted as changing or superseding the terms of this Contract.  

Submission Calendar. The Submission Calendar (Information Item S) is located at http://www.dshs.state.tx.us/mhcontracts/ContractDocuments.shtm.  The Submission Calendar is a listing of due dates applicable to the submission and reporting requirements of this Contract.  Contractor shall submit all reports and information required under this Contract in accordance with the Submission Calendar.

The Uniform Grant and Contract Management Act of 1981 (UGMA), Tex. Govt. Code Ch. 783, and the Uniform Grant Management Standards (UGMS) referenced in this Contract are located on the Internet at http://www.capitol.state.tx.us/statutes/statutes.html and http://www.governor.state.tx.us/files/state-grants/UGMS062004.doc, respectively.
Authority to Execute Contract.  The person or persons signing and executing this Contract on behalf of Contractor, or representing themselves as signing and executing this Contract on behalf of Contractor, warrant and guarantee that he, she, or they have been duly authorized by Contractor to execute this Contract for Contractor and to validly and legally bind Contractor to all of its terms, duties, and provisions. 

ARTICLE 2.  

TERM

Section 2.01
Term.  The term of this Contract is September 1, 2009 through August 31, 2011.The term may be renewed, extended, or shortened by contract amendment.
ARTICLE 3. 

SERVICES

Section 3.01 
Local Service Area.  Contractor’s local service area (LSA) is defined in the Performance Contract Notebook Program Attachment (“Performance Contract Notebook”).
Section 3.02
Performance Contract Notebook.  Contractor shall plan, develop policy, coordinate, and allocate and develop resources for mental health services in the Contractor’s LSA, in accordance with the Performance Contract Notebook.  Contractor shall supervise and ensure the provision of mental health services within the LSA, in accordance with the requirements set forth in the Performance Contract Notebook.  
Section 3.03
Service Targets, Performance Measures, and Outcomes.  Contractor shall meet the service targets, performance measures, and outcomes indicated in the Performance Contract Notebook. DSHS may adjust the Contractor’s reported service performance as necessary to correct inaccuracies. DSHS may adjust Contractor’s service targets, performance measures, and outcomes, if requested by the Contractor, for resources redirected to disaster assistance activities. 
Section 3.04
Cost Effective Purchasing of Medications.  Contractor shall make needed medications available to Clients at the lowest possible prices and use the most cost effective medication purchasing arrangement available. 

Section 3.05
Client Benefits Assistance.  Contractor shall comply with Texas Health and Safety Code (THSC) §533.008(e) by using the Contractor’s Client Benefits Assistance Plan (Benefits Plan), as approved by DSHS.  The Contractor shall develop and maintain the Benefits Plan in compliance with Information Item I.
Section 3.06
Telemedicine Medical Services.  Contractor shall ensure that the use of telemedicine or telepsychiatry by any of its providers complies with the written procedures and  protocol approved by the Contractor’s medical director and that any equipment used for such purposes meets the standards set forth in Section 7.11. Procedures for the provision of telemedicine or telepsychiatry shall include the following requirements:

a) clinical oversight by either the Contractor’s medical director or a physician to whom Contractor delegates responsibility for medical leadership;

b) an assessment of all risk factors associated with the use of telemedicine and  telepsychiatry;

c) staff members who are qualified to ensure the safety of  individuals served through telemedicine or telepsychiatry at the remote site;

d) safeguards to ensure confidentiality and privacy in accordance with state and federal law;

e) use of telemedicine and telepsychiatry by credentialed licensed providers who provide clinical services within the scope of their licenses; 

f) prior demonstrated competency in the operation and use of telemedicine and telepsychiatry  by staff members who are involved in the provision of such services; 

g) priority in scheduling the system for the clinical care of individuals;

h) quality oversight and monitoring to determine satisfaction of the individuals served; and

i) management and documentation of information to ensure timely access to necessary and accurate information between the two sites.

Section 3.07 
Disaster Services.  In the event of a local, state or federal emergency, including natural, man-made, criminal, terrorist, bioterrorism or other public health emergency or event as declared by the Governor’s Division of Emergency Management, Contractor shall assist DSHS and/or the DSHS Disaster Mental Health Services (DMHS) program in providing disaster services to mitigate the psychological trauma experienced by victims, survivors, and responders to such an emergency or event. The disaster services may need to be provided outside Contractor’s LSA.  Contractor shall assist individuals and their families in returning to a normal (pre-disaster) level of functioning and shall assist in reducing the psychological and physical effects of acute and/or prolonged distress.  In the event clients already receiving mental health services are impacted, Contractor shall provide disaster services to the affected individuals in conjunction with the individual’s current support system. Contractor shall provide disaster services in a manner that is most responsive to the needs of the emergency, cost effective, and as unobtrusive as possible to the primary services provided by Contractor under this Contract.  Contractor shall be prepared to provide disaster services with little or no forewarning.

Contractor shall provide disaster services that include but are not limited to: Psychological First Aid (PFA), ICISF Critical Incident Stress Management (CISM), Crisis Counseling, stress management, and provision of referral services.  For additional information on Psychological First Aid and CISM, see: http://www.dshs.state.tx.us/comprep/dmh/pfa.shtm and https://www.dshs.state.tx.us/comprep/cism.
Contractor shall ensure the provision of disaster behavioral health services. Contractor’s responsibilities may include, but shall not be limited to the following:

a) Every six months beginning with the first quarter, provide the DMHS office the names and 24-hour contact information of two mental health professionals who are trained in mental health and/or substance abuse, as well as the names and 24-hour contact information of Contractor’s Risk Manager or Safety Officer (include whether individual is trained in PFA and/or CISM);

b) Collaborate with DSHS to coordinate disaster/incident response, including but not limited to, status reports, the provision of screening, assessment, outreach, referral, crisis counseling, stress management, data gathering and/or other appropriate services as necessary;

c) Assign employees to assist DSHS to meet staffing needs for morgues, schools, hospitals, Disaster Recovery Centers (DRCs), Regional Operation Center (ROC), points of distribution (POD), community support centers, death notification centers, mass inoculation sites and other necessary sites during local, state or federal emergencies; 
d) Contract with DSHS to provide crisis counseling services following designated federal emergency declarations.  These services are funded through the Federal Emergency Management Agency (FEMA)-Crisis Counseling Program (CCP). CCP services include housing, hiring, and co-managing CCP Team(s) as appropriate; see the following link for further federal guidance (http://mentalhealth.samhsa.gov/cmhs/EmergencyServices/progguide.asp) and   
e) Participate as necessary in programs, exercises, drills, and training relating to the provision of public health services in disasters that focus on mental health and substance abuse education and preparedness.

As determined necessary by DSHS, Contractor shall assist DSHS in staffing DRCs, POD, the Joint Field Office (JFO), and other service sites as appropriate.

When determined appropriate, DSHS may adjust Service Targets, Performance Measures, and Outcomes as the result of direct or indirect impact of a disaster or emergency (see Section 3.03).
Section 3.08
Intake.  Contractor shall develop and implement procedures to triage and prioritize the service needs of Clients eligible for services identified in the Performance Contract Notebook but for which the Contractor has reached or exceeded its capacity to provide according to Section I.A. of the Performance Contract Notebook.   

Section 3.09
Interstate Transfer.  Contractor shall comply with the Interstate Compact on Mental Health and Mental Retardation, found at Title 1, Texas Administrative Code (TAC), Part 15, Chapter 383, implementing Texas laws authorizing the transfer of persons with mental retardation and mental illness between Texas and other states.

Section 3.10
New Generation Medication Funds.  Contractor shall administer the new generation medication funds provided for in the Performance Contract Notebook as follows:
 
a)
Contractor shall use such funds for no other purpose than the provision of new generation medications;

b)
Contractor may expend up to 15% of its new generation medication funds on support programs that are related to the administration of new generation medications, in accordance with the Information Item D section titled, “Criteria for Determining if the 15% Rule Applies,” if the Contractor meets its contracted performance target for individuals served with new generation medications and the availability of new generation medication funds to expend on support services results from cost efficiencies achieved by the Contractor;

c)
Support services may include required laboratory work [i.e., baseline and follow-up serum glucose and lipid profile (cholesterol, triglycerides) for individuals who are receiving or are recommended for new generation medication treatment]; 

d) 
Contractor shall continue to provide new generation medications to an individual started on a new generation medication in a State Hospital after discharge from the facility to Contractor if medically appropriate;

e)
Contractor shall optimize resources for new generation medications by referring Medicaid-eligible individuals to Medicaid provider pharmacies and by pursuing other sources of new generation medications.  The provider may pay for new generation medications for those Medicaid-eligible individuals who have exceeded their Medicaid medication benefits for any given month;

f)
Contractor shall optimize resources for new generation medications by utilizing medical practice guidelines for major depression, schizophrenia, and bipolar disorder, in accordance with the Texas Implementation of Medication Algorithms   (TIMA) on a schedule determined by DSHS, or a DSHS-approved variation or substitute for TIMA.  These guidelines have clinical flexibility and are not considered standards or prescriptions for clinical care.
g) To the extent Contractor is able to obtain private sector donations of medications or monetary contributions for the purchase of new generation medications in Strategies B.2.1 and B.2. 2 of Article II for DSHS of the General Appropriations Act, and the Contractor meets or exceeds its performance targets for individuals served with new generation medications, Contractor may expend up to an equivalent amount from these strategies on direct services to clients subject to the following conditions: 

i. Contractor shall meet or exceed its contracted performance targets for persons served with New Generation Medications.  During the term of this Contract, if data shows that Contractor is not meeting or exceeding contracted performance targets, the Contractor immediately shall cease use of new generation medication funds for direct services to clients under this subsection.

ii. Contractor bears the full risk of failure to meet the annual performance targets.  At year-end, the year-to-date average will be used for the purpose of determining if the annual contracted target has been met.  Failure to meet performance targets, or any of the conditions listed herein, will result in immediate cancellation of this approval and all funds redirected to direct services to clients under this section during the fiscal year shall be repaid to DSHS from other funds.

iii. For the purposes of this section, the term “direct services to clients” shall mean mental health services authorized in Information Item G except for Outreach, Provision of Medication, and Inpatient Services.  

iv. All expenditures on direct services to clients made pursuant to this section shall be separately tracked and recorded, and shall be reported on line 756 of CARE MH Report III in the appropriate strategy.  

If any new generation medication funds are expended pursuant to this section, Contractor shall not discontinue services to any client currently receiving new generation medications due to unavailability of new generation medication funding.

v. If any new generation medication funds are expended pursuant to this section, Contractor shall not place any client or potential client on a waiting list for new generation medications at any time during the fiscal year in which the expenditure is made.

vi. Contractor shall provide to its DSHS contract manager a report detailing the amount of new generation medication funds expended on direct services to clients and the specific services provided on Form V on or before the following dates:

i. September 22, 2010 for FY2010 expenditures

ii.  September 22, 2011 for FY2011 expenditures
Section 3.11
Medicaid.  Contractor shall comply with the following Medicaid-related requirements: 

a) Contract with DSHS to be a provider of Mental Health (MH) Case Management and a provider of MH Rehabilitative Services;

b) Contract with the Health and Human Services Commission (HHSC) to participate in Medicaid Administrative Claiming;

c) Recognize that any funding received through billings to the Texas Medicaid & Healthcare Partnership (TMHP) for either Medicaid MH Case Management Services or Medicaid MH Rehabilitative Services represents both the federal share and the state match of the costs for such services.  The LMHA General Revenue allocations will be reduced in quarters 3 and 4 for the estimated state match amounts 
d) Targeted Case Management and Rehab – Mental Health

The Centers for Medicare and Medicaid (a federal agency) has required the State of Texas to change its payment methodology for Targeted Case Management and Rehab – Mental Health (TCM/Rehab-MH).  The Contractor has a contract with DSHS to be a provider of TCM/Rehab-MH services.  DSHS will implement this federal requirement beginning with this contract. The billing dates for services paid for by the new methodology will begin with services provided on or after September 1, 2009.

Prior to FY 2010, the Contractor received the state share of the rate payment for TCM/Rehab -MH through its annual general revenue allocation from DSHS.  The Contractor billed the Texas Medicaid and Healthcare Partnership (TMHP) for the federal share of the rate for the service. In order to prevent cash flow problems for the Contractor, for the first two quarters of FY 2010 and FY 2011, DSHS will maintain the Contractor’s annual allocation at the prior year’s general revenue funding level while the Contractor bills and receives through TMHP payments for TCM/Rehab-MH, which includes both the federal and state share of the rate.  For the 3rd and 4th quarters of FY 2010 and FY 2011, DSHS will reduce the Contractor’s general revenue allocation to reconcile the funds advanced during the first two quarters.  Pursuant to Article II, Special Provisions Relating to all Health and Human Services Agencies of the 81st Legislature Regular Session, General Appropriations Act, Section 7, page II-101, reconciliation of funds may include adjustments in general revenue allocations based upon the Federal Medical Assistance Percentage.  
The methodology to be utilized is described in Information Item F and is located at http://www.dshs.state.tx.us/mhcontracts/ContractDocuments.shtm.

Section 3.12
Compliance with Rules.  Contractor shall comply, and shall require its subcontractors to comply, with all DSHS rules found at Title 25, TAC, Part 1, as they currently exist and as they may be lawfully amended, that are applicable to Contractor or its subcontractors, including but not limited to the following:   
a) Chapter 401, Subchapter G (Local Mental Health Authority Notification and Appeal);
b) Chapter 404, Subchapter E (Rights of Persons Receiving Mental Health Services);

c) Chapter 405, Subchapter K (Deaths of Persons Served by TXMHMR Facilities or Community Mental Health and Mental Retardation Centers);
d) Chapter 411, Subchapter B (Interagency Agreements);

e) Chapter 411, Subchapter G (Community MHMR Centers);

f) Chapter 411, Subchapter J (Standards of Care and Treatment in Psychiatric Hospitals);
g) Chapter 411, Subchapter M (Standards of Care and Treatment in Crisis Stabilization Units);

h) Chapter 411, Subchapter N (Standards for Services to Individuals with Co-Occurring Psychiatric and Substance use Disorders (COPSD)); 

i) Chapter 412, Subchapter B (Contracts Management for Local Authorities);

j) Chapter 412, Subchapter C (Charges for Community Services);

k) Chapter 412, Subchapter D (Mental Health Services – Admission, Continuity, and Discharge);

l) Chapter 412, Subchapter G (Mental Health Community Services Standards);

m) Chapter 412, Subchapter I (Mental Health Case Management Services);

n) Chapter 412, Subchapter P (Provider Network Development);
o) Chapter 414, Subchapter A (Protected Health Information);

p) Chapter 414, Subchapter I (Consent to Treatment with Psychoactive Medication – Mental Health Services);
q) Chapter 414, Subchapter K (Criminal History and Registry Clearances);

r) Chapter 414, Subchapter L (Abuse, Neglect, and Exploitation in Local Authorities and Community Centers);

s) Chapter 415, Subchapter A (Prescribing of Psychoactive Medication);
t) Chapter 415, Subchapter C (Use and Maintenance of TDMHMR Drug Formulary); 
u) Chapter 415, Subchapter F (Interventions in Mental Health Programs);

v) Chapter 415, Subchapter J (Pre-admission Screening and Resident Review (PASARR) – Mental Health Services; and
w) Chapter 419, Subchapter L (Medicaid Mental Health Rehabilitative Services). 

To the extent this Contract imposes a more stringent standard than is required by rule or law, the terms of this Contract shall control.

Section 3.13
Services and Information for People with Limited English Proficiency.  Contractor agrees to take reasonable steps to provide services and information both orally and in writing, in appropriate languages other than English, to ensure that persons with limited English proficiency are effectively informed and can have meaningful access to programs, benefits, and activities.

ARTICLE 4. 

FUNDING

Section 4.01
Funding Obligation.  This Contract is contingent upon the continued availability of funding.  If funds become unavailable through lack of appropriations, budget cuts, transfer of funds between health and human service agencies, amendment to the General Appropriations Act, agency consolidation, or for any other disruption of current appropriated funding for this contract, DSHS may restrict, reduce, or terminate funding under this Contract.  DSHS will provide prior written notice to Contractor, when feasible, of any action taken under this provision. 
Section 4.02
Budget.  Contractor shall maintain a system of budget control that complies with the Uniform Grants Management Standards (UGMS), Subpart C- Post-Award Requirements-Financial Administration.  Contractor shall develop a budget for each program described in the Performance Contract Notebook, in the format of Report III, using the amounts indicated in the Funding Section of the Performance Contract Notebook . Contractor shall earn and expend funds according to the budget.  

Section 4.03  Two Year Contract Funding. The term of this contract is two fiscal years as defined in Section 2.01 and Section 18.10. DSHS is dependent upon funds appropriated by fiscal year to fund this contract.  The initial funding allocations and funded contract attachments included with the contract are for fiscal year 2010.  Fiscal year 2011 funding allocations and funded contract attachments will be added to this contract prior to the beginning of fiscal year 2011 by contract amendment.
Section 4.04  Program Income. Contractor shall:

a)
 report all sources of program income that meet the criteria defined in Information Item D, in Report III;

b)
use program income to offset expenditures within the general revenue strategies; 
c)
utilize program income to offset expenditures, unless the unrestricted fund balance in the prior year is less than 60 days of operations. Report this in the appropriate strategy of the final Report III; and
d)
expend any program income funds used to build reserves within the program/area where earned. 
Contractor may use program income as part of the required local match.  

Section 4.05
Local Match.  Contractor shall provide and expend local match funds, as required by THSC §534.066, in the amount and percentage indicated in the Performance Contract Notebook.
Section 4.06
Use of Funds.
a) Contractor shall expend funds allocated through this Contract and local match funds (collectively, “Contract funds”) solely for reasonable and allowable expenses directly related to the functions and services described in the Performance Contract Notebook.  

b) Contractor shall expend funds identified in the Performance Contract Notebook, as appropriated for adult and child mental health services, respectively. 

c) Contractor shall expend at least 10% of mental health block grant funds for children’s services identified in the Performance Contract Notebook. 

d) Contractor shall expend all Contract funds strictly for services to individuals identified in the “Populations Served” section of the Performance Contract Notebook.  Notwithstanding the foregoing limitation, however, screening and assessment services and eligibility determination services may be provided to any person to determine whether he or she is such an individual.
e) Contractor shall expend DSHS funds allocated under Strategy B.2. 3 (Community Mental Health Crisis Services) only to develop, expand, and deliver crisis services within the local service area (LSA).

f) Contractor shall demonstrate a maintenance of effort in the use of General Revenue funding allocated under Strategies B.2.1 (Adult Services) and B.2.2 (Children’s Services) for the support and delivery of crisis services and shall not use funds allocated under Strategy B.2.3 (Community Mental Health Crisis Services) to supplant funds historically expended for the delivery and support of crisis services in the LSA.

Section 4.07
Community Mental Health Block Grant Requirements.  Contractor shall expend community mental health block grant funds to provide comprehensive community mental health services to Clients with serious mental illness or serious emotional disturbance, in accordance with 42 USC §§300x-1 through 300x-8.  The Contractor shall not use community mental health block grant funds to: 

a) provide inpatient services;

b) make cash payments to intended recipients of health services;

c) purchase or improve land;

d) purchase, construct, or permanently improve (other than minor remodeling), any building or other facility, or to purchase major medical equipment;

e) satisfy any requirement for the expenditure of non-federal funds as a condition of receipt of federal funds; and

f) provide financial assistance to any entity other than a public or nonprofit public entity.
Section 4.08
Social Services Block Grant Restrictions.  Contractor shall not use Social Services Block Grant (SSBG) (42 U.S.C. §1397 et seq.), funds for the following:

a) Land purchase or improvement; purchase, construction, or improvement of any building or facility;

b) Cash payments for costs of subsistence or for the provision of room and board;

c) The wages of any individual employed to provide child day care or payment to a child care facility for services;

d) Medical care, including: psychiatric evaluations; medication evaluations; all services included under Medication Services, including the provision of medication; any medical or dental evaluation or treatment;  

e) Services provided in and by employees of any hospital, skilled nursing facility, intermediate care facility, prison, or juvenile justice facility;

f) Education services available through a school district;

g) Cash payments as a service; and

h) Payment of any item or service for any individual excluded from participation in the program under Social Security Act Title XX.

Section 4.09 
Use for Match Prohibited.  Contractor shall not use local match funds required under this Contract to satisfy any local match requirement of the Department of Aging and Disability Services (DADS).
Section 4.10
Non-Supplanting.  Federal block grant funds received under this Contract shall not be used to supplant (i.e., use in place of funds dedicated, appropriated, or expended for activities funded through this Contract) state or local funds, but Contractor shall use the federal block grant funds from this Contract to increase state or local funds currently available for a particular activity. Contractor shall make a good faith effort to maintain its current level of support.  Contractor may be required to submit documentation substantiating that a reduction in local funding, if any, resulted for reasons other than receipt or expected receipt of block grant funding under this Contract. 
Section 4.11
Return of Funds.  Within 30 days of submission of each fiscal year’s Independent Audit, as described in Section 5.04, Contractor shall return to DSHS all funds allocated under this Contract that have not been encumbered for purposes authorized by this Contract.  A transfer to Contractor’s fund balance or reserves is not a purpose authorized by this Contract. 
Section 4.12
State Certified Match.  The amounts indicated as general revenue in the funding sections of the Performance Contract Notebook include the state certified match for the Contractor’s participation in Medicaid-funded mental health case management and rehabilitative services.  DSHS may adjust those amounts if the Contractor does not fulfill the requirements of its contracts with DSHS and DADS, as applicable, to participate in Medicaid mental health case management and rehabilitative services. 

Section 4.13
Maximizing Resources.  Contractor shall utilize non-contract funds and other funding sources (e.g., any person or entity who has the legal responsibility for paying all or part of the services provided, including commercial health or liability insurance carriers, Medicaid, or other Federal, State, local, and private funding sources) whenever possible to maximize the Contractor's financial resources, such as by:

g) Enrolling eligible clients in the Children's Health Insurance Plan (CHIP) and billing CHIP for services it covers;  

h) Becoming a Medicaid provider and billing Medicaid services it covers;

i) Providing assistance to individuals to enroll in Medicaid and other social assistance programs when the Contractor’s screening process indicates possible eligibility for such programs; 

j) Using DSHS funds to pay deductibles and co-pays on behalf of clients to third party payors in order to facilitate and increase reimbursement for services by such third party payors; 

k) Maintaining appropriate documentation from third party payors that demonstrates Contractor’s attempts to obtain reimbursement from third party payors; 

l) Billing all other possible funding sources for services provided under this Contract prior to submitting any request for reimbursement to DSHS; and  

m) Providing all billing functions at no cost to the person served. 

Section 4.14
Tamper-Resistant Prescription Pads.  DSHS will not disburse funds for any pharmacy’s claim that has been denied by Medicaid, or for which Medicaid has asked Contractor for recoupment or repayment due to the filling of a prescription on a noncompliant prescription pad, or if a Medicaid client uses a noncompliant prescription at a pharmacy.

ARTICLE 5.

Allowable Costs and Audit Requirements

Section 5.01
Allowable Costs.  Only those costs allowable under UGMS and any revisions thereto plus any applicable federal cost principles are allowable costs under this Contract.  Applicable cost principles, audit requirements, and administrative requirements include:
	Applicable Cost Principles
	Audit Requirements
	Administrative Requirements

	OMB Circular A‑87, State,

Local & Tribal Governments
	OMB Circular A‑133 and UGMS
	UGMS


OMB Circulars shall be applied with the modifications prescribed by UGMS, with effect given to whichever provision imposes the more stringent requirement in the event of a conflict.

Section 5.02
Prior Approval.  Contractor shall obtain prior written approval from DSHS for expenditures on selected items of costs with Contract funds, as required by UGMS. DSHS grants to Contractor approval for the following selected items of costs to be purchased with Contract Funds:
a) Expenditures up to $100,000 during the Contract term for the acquisition of automatic data processing, which includes computer hardware and software, whether by outright purchase, rental-purchase agreement, or other method of purchase;

b) Expenditures for the acquisition and construction of real and personal property conducted according to THSC §§534.020-534.022;

c) Rental or lease expenditures on buildings and related facilities up to the market value of the lease space;

d) Reconversion costs incurred in the restoration or rehabilitation of the Contractor’s rental or lease property up to 25% of the annual lease or rental expense or $50,000, whichever is greater;

e) Expenditures for insurance, up to the following coverage limits:

1) Workers compensation, up to the statutory limit;

2) Public official’s error and omissions, up to $1 million per claim/$1million annual aggregate;

3) Professional liability, up to $1 million per claim/$3 million annual aggregate;

4) General liability, up to $1 million per occurrence;

5) Automobile liability, up to $1 million per occurrence;

6) Automobile physical damage, up to the actual cash value of the vehicles;

7) Property, up to the replacement cost value of properties;

8) Flood coverage; and 

9) Windstorm coverage; 

f) Expenditures up to $150,000 of Contractor’s operating budget for management studies by third parties to improve the effectiveness and efficiency of Contractor; and

g) Costs of contracted professional services.

Section 5.03 Interest Earned.  Interest earned in excess of $250 on General Revenue funds allocated under this Contract may be used only for the services described in the Performance Contract Notebook.  Contractor shall expend interest earned during the contract term in which it is earned, and may not carry forward to a succeeding term without prior written approval of DSHS.  

Section 5.04 
Independent Audit.  Contractor shall obtain a comprehensive financial and compliance audit for the previous state fiscal year prepared in accordance with THSC §534.068, Title 25 TAC Chapter 411, Subchapter G, and the Health and Human Services Commission’s (HHSC’s) Guidelines for Annual Financial and Compliance Audits of Community MHMR Centers (21st Revision - February 2005) (the “Audit Guidelines”). The HHSC Office of Inspector General (OIG) will notify Contractor if Contractor may be subject to a single audit or program-specific audit and will require Contractor to complete the Single Audit Determination Form located at https://oig.hhsc.state.tx.us/Single_Audit/.  If Contractor fails to complete the Single Audit Determination Form within thirty (30) days after notification by OIG to do so, Contractor shall be subject to sanctions and remedies for non-compliance with this Contract.    
In addition to any copies required to be submitted to DADS, Contractor shall submit, in accordance with the Submission Calendar, five copies of the audit report to DSHS and one copy to the Texas Health and Human Services Commission, Office of Inspector General, Compliance/Audit Mail Code 1326, P.O. Box 85200, Austin, TX  78708-5200.
In addition to any copies required to be submitted to DADS, Contractor shall submit a corrective action plan to DSHS in accordance with the Submission Calendar. 
Contractor shall engage the same audit firm for no more than six (6) consecutive years from the initial date of engagement.
Section 5.05
Administrative Costs.  Contractor shall maintain administrative overhead for mental health services at a rate not to exceed 10% of the total contract amount shown on Page 1, Section 2 of this Contract.  If Contractor’s general administration and authority administration expenses exceed 10%, Contractor shall use earned income or other funds, other than required local match, to pay for the excess.

Section 5.06
Disallowance of Costs.  DSHS may disallow use of funds for all or part of the activities or action not in compliance with this Contract. 
ARTICLE 6.

PAYMENT METHODS AND RESTRICTIONS

Section 6.01
Payment Methods.  DSHS shall authorize the Texas Comptroller of Public Accounts to distribute funds to the Contractor for the provision of services in accordance with this Contract as follows:

a) The funds identified in the Performance Contract Notebook as TANF to Title XX, Base Title XX, and Mental Health Block Grant shall be distributed quarterly at the end of each quarter;

b) All other funds indicated in the Performance Contract Notebook that are not described in 6.01(a) shall be allocated as follows:  30% at the commencement of the first and second quarters, and 20% at the commencement of the third and fourth quarters with the reduction as described in Section 3.11(d).

c) If DSHS receives federal crisis counseling program grants for a federally declared emergency, DSHS may pay the Contractor for Disaster Services as described in Section 3.07.
Section 6.02
NorthSTAR.  If Contractor is also a NorthSTAR-contracted provider, Contractor shall bill only NorthSTAR for covered services delivered to NorthSTAR-eligible individuals, subject to its contract with NorthSTAR and in accordance with the NorthSTAR provider manual.  Contractors that are not NorthSTAR-contracted providers shall refer all NorthSTAR financially eligible individuals to the NorthSTAR Behavioral Health Organization (BHO) at telephone number (888) 800-6799 or to an appropriate NorthSTAR-contracted provider.  Contractors may obtain information on NorthSTAR at: http://www.dshs.state.tx.us/mhprograms/NorthStarhomepage.shtm.

For emergency services needed by NorthSTAR-eligible individuals outside of the NorthSTAR service area, Contractor shall facilitate referral to an appropriate emergency care provider.  If the individual is enrolled in NorthSTAR, the emergency care provider shall be instructed by Contractor to notify the NorthSTAR BHO within 10 calendar days after emergency behavioral health services are provided, as a condition of reimbursement from the NorthSTAR BHO.  The NorthSTAR BHO also requires prior authorizations for post-stabilization care services as a condition of reimbursement. 

Section 6.03
Adjustments.  DSHS may unilaterally reduce funds or require Contractor to return unspent funds if DSHS determines that Contractor may not spend all of its allocated funds under this Contract.  DSHS may reduce service targets, performance measures, or outcomes commensurate with a reduction in funds under this section.  

DSHS may unilaterally adjust the funds allocated under this Contract, based on the assessment of sanctions or other factors, to give effect to the 2010-2011 General Appropriations Act, Article II, Special Provisions Relating to All Health and Human Services Agencies, Section 23, Tex. S.B. 1, 81st Leg., R.S. (2009), which requires DSHS to implement a plan to achieve equity in state funding allocations among local mental health authorities..
Section 6.04
Debt to State.  Pursuant to Texas Government Code §403.055, DSHS will not approve and the State Comptroller will not issue payment to Contractor if Contractor is indebted to the State of Texas for any reason, including a tax delinquency.

Section 6.05
Application of Payment Due. Any payments due under this Contract will be applied towards any debt, including but not limited to delinquent taxes and child support that is owed to the State of Texas.

ARTICLE 7.
MANAGEMENT INFORMATION SYSTEM

Section 7.01
Resources.  Contractor shall ensure that Contractor has appropriate Internet access and an adequate number of computers of sufficient capabilities to use all information systems required under this Contract. Equipment purchased with DSHS funds shall be inventoried, maintained in working order, and secured.

Section 7.02
Security Administrator.  Contractor shall designate a Security Administrator and a back up Security Administrator. The Security Administrator is required to implement and maintain a system for management of user accounts/user roles to ensure that all information system user accounts are current.  Contractor shall have a security policy that ensures adequate system security and protection of confidential information.

Section 7.03
Security Violations.  Contractor shall notify DSHS immediately if a security violation is detected, or if Contractor has any reason to suspect that the security or integrity of data has been or may be compromised in any way.

Section 7.04
Contractor Guarantee.  The Contractor guarantees that it will ensure that adequate internal controls, security, and oversight are established for the approval and electronic transfer of information regarding payments and reporting requirements.  Contractor further guarantees that the electronic payment requests and reports transmitted shall contain true, accurate, and complete information.

Section 7.05
Access.  DSHS reserves the right to limit or deny access by Contractor to CARE or any other information system operated by or for DSHS, at any time and for any reason deemed appropriate by DSHS.

Section 7.06
General Network Monitoring.  DSHS and the Contractor shall participate in network monitoring of their respective networks.

Section 7.07
DSHS Network Monitoring Responsibilities.  DSHS will be responsible for monitoring its network up to the Internet including monitoring DSHS’s network infrastructure to maintain availability of resources.  DSHS will monitor DSHS’s network availability and capacity.  DSHS will record, escalate, and resolve problems with DSHS’s network in accordance with established problem management procedures. DSHS will be responsible for data backup, restore, and contingency planning functions for all data successfully entered into DSHS web-based systems.  DSHS will exercise reasonable care in the exercise of these responsibilities.  This provision shall not form the basis for a breach of contract.

Section 7.08
Contractor Network Responsibilities.  The Contractor’s network monitoring shall include troubleshooting or assistance with Contractor-owned Wide Area Networks (WANs), Local Area Networks (LANs), router switches, network hubs or other equipment, and the Contractor’s Internet Service Provider (ISP).  Contractor shall be responsible for maintaining the network hardware of its local server.  Contractor shall communicate and enforce network security policies and procedures to end users and shall be responsible for data backup, restore, and contingency planning functions for all local data.  Contractor shall:

a)
create, delete, and modify end-user LAN-based accounts;

b)
change/reset user local passwords as necessary;

c)
install, maintain, monitor, and support Contractor LANs and WANs; and

d)
select, purchase service from, and monitor performance of ISP.

Section 7.09
Information Systems Security.  Contractor shall comply with the Health and Human Services (HHS) Enterprise-Wide Security Policy and the HHS Enterprise Security Standards and Guidelines, as required by Title 1 TAC Part 10, Chapter 202.  These documents are located at http://hhscx.hhsc.state.tx.us/tech/default.shtml
Section 7.10
Encryption Software.  Contractor shall use encryption software that is compatible with DSHS’s encryption software.

Section 7.11
Telemedicine / Telepsychiatry Equipment.   At a minimum, videoconferencing systems must meet or exceed the following standards:

a)
meet the ITU-T (International Telecommunications Union—Telecommunications) H.320 (Video System) and/or H.323 standards; provide interactive two-way video with two-way audio, two-way data;

1)
where the H.323 standard is chosen, a gatekeeper should also be considered; and

2)
videoconferencing equipment proposed must support ITU-T (International  Telecommunications Union - Telecommunications) recommendations.

b)
have a transmitted picture frame rate suitable for the intended application but shall be a minimum of 30 frames per second;

1)
audio/video lip synchronization is required;

2)
the code shall support full duplex, fully interactive bridged audio with active echo cancellation; and 

3) 
all applicable equipment will be UL approved.

Section 7.12  Clinical Management for Behavioral Health Services (CMBHS).  Contractor shall participate in planning the implementation of CMBHS. Contractor shall participate in planning the rules for implementing CMBHS.  DSHS will share information regarding CMBHS for the contractor to develop cost and implementation timeframe estimates.

Section 7.13.  Electronic Signatures.  Contractor agrees that if it permits the use of electronic signatures to document any aspect of the provision of services under this Contract, Contractor shall maintain appropriate safeguards to assure the authenticity of the electronic records and signatures.  Contractor agrees that if it permits an electronic signature to be used on a document, Contractor cannot challenge the authenticity or admissibility of the signature or the document in any audit, review, hearing, or other proceeding conducted by DSHS, HHSC, the State Auditor’s Office, a federal funding source, or a federal or state court.

ARTICLE 8.  

Client Assignment and Registration (CARE)

Section 8.01
Compliance.  Contractor shall use CARE to:

a)
Collect and record information, electronically submit information to DSHS, and to generate reports concerning performance under this Contract, in accordance with DSHS’s CARE Reference Manual, CARE User’s Manual, CARE Reporting Manual, Data Verification and Claims Oversight Instructions (DVCOI), WebCare Manual, CARE (WebCARE) Batch Processes, and New Generation Medication Tracking Reference; 
b)
Report information regarding new generation medications by:

1) Entering the appropriate drug assignment when a Client is provided a new generation medication by Contractor; and

2) Adding all Clients to the CARE waiting list who are waiting to be placed on a new generation medication.

Section 8.02 
CARE Entry. Contractor shall enter accurate and timely information using CARE, as follows:

a)
Upon submission of this Contract:

1) The budget developed in accordance with Section 4.02; and 

2)
Projected in-kind local match for the term of this Contract, in the format of Report IV; 

b)
Information necessary to accurately calculate number of persons served by type of service and information necessary to complete Reports I.A, II, III, and IV, in accordance with the Submission Calendar.
ARTICLE 9

REPORTS AND OTHER SUBMISSION REQUIREMENTS

Section 9.01
Misuse of Funds.  The Contractor’s executive director or designee shall report to DSHS and to the Texas State Auditor’s Office (SAO) any knowledge of debarment, suspected fraud, program abuse, possible illegal expenditures, or unlawful activity, related to performance under this Contract.  Contractor shall make such report no later than three (3) working days from the date of discovery.  Contractor shall make the report to the DSHS Contract Manager, and to the SAO at (800) TX-AUDIT or via Internet at http://www.sao.state.tx.us/SIU/
 Section 9.02
Retaliation Prohibited.  Contractor shall not retaliate against any person who reports a violation of, or cooperates with, an investigation regarding, any applicable law, rule, or standard to the SAO, DSHS, another State agency, or any federal, state or local law enforcement official.

Section 9.03
Quarterly Financial Reports.  Contractor shall submit a quarterly financial report on Report III, in accordance with the Submission Calendar.  Contractor shall further submit copies of Contractor’s quarterly financial statements for the general fund account groups, including the balance sheet, income statement and general fund balance for the Contractor in total, as prepared for presentation to Contractor’s governing body, and a certification of the accuracy of such statements, on Form G. 

Section 9.04
Program and Progress Reports.  Contractor shall submit program and progress reports requested by DSHS in the format required by DSHS.

Section 9.05
Significant Incidents.  In addition to notifying the appropriate authorities, Contractor shall report any incidents that result in substantial disruption of program operation involving or potentially affecting persons served to the DSHS Contract Manager within 72 hours.

Section 9.06
Litigation.  Contractor shall notify the DSHS Contract Manager of any civil rights or professional liability litigation to which Contractor is a party within seven days after becoming aware of such litigation.  Notification shall include the names of the parties, nature of the litigation and remedy sought, including amount of damages, if any.

Section 9.07
Action Against the Contractor.  Contractor shall notify the DSHS Contract Manager if Contractor has had a contract suspended or terminated by any local, state or federal department or agency or nonprofit entity no later than three (3) working days after becoming aware of the suspension or termination .  Such notification shall include the reason for such action and shall include the name and contact information of the local, state or federal department or agency or entity, the date of the contract, and the contract, or case reference number. 
Section 9.08
Insolvency.  Contractor shall notify the DSHS Contract Manager in writing of Contractor’s insolvency or outstanding unpaid obligations to the Internal Revenue Service (IRS) or Texas Workforce Commission (TWC) no later than three (3) working days after the date of the determination that Contractor is insolvent or the date Contractor discovered an unpaid obligation to the IRS or TWC.  Contractor shall notify the DSHS Contract Manager in writing of any action taken by Contractor’s board of trustees to seek bankruptcy protection no later than three (3) working days after such action.

Section 9.09
Civil Rights Policies and Complaints.  Upon request, Contractor shall provide the Health and Human Services Commission (HHSC) Civil Rights Office with copies of all Contractor’s civil rights policies and procedures.  Contractor shall notify HHSC’s Office of Civil Rights of any civil rights complaints received relating to performance under this Contract no later than ten calendar days after Contractor’s receipt of the claim.  Notice shall be directed to:



HHSC Civil Rights Office



701 W. 51st St., MC-W206



Austin, TX  78751



Toll-free phone:  (888) 388-6332



Phone:  (512) 438-4313



TTY toll-free phone:  (877) 432-7232



Fax:  (512) 438-5885

Section 9.10
Other Submissions.  Contractor shall submit accurate and timely information to DSHS in accordance with the Submission Calendar, as follows:

a) Comprehensive monthly encounter data for all Services according to the DSHS Service Grid and Field Descriptions, and procedures, instructions and schedule established by DSHS, including all required data fields and values in the current version of the Service Grid; 

b) Supporting reports, data, work papers and information, requested by DSHS;

c) A Certification Regarding Lobbying form;

d) Contractor’s contact information on Form S; 

e) Within 10 business days after request:

1) Data and information required for reporting to the Center for Mental Health Services’ Inventory of Mental Health Organizations;

2) Data and information regarding Contractor’s efforts to use the most cost-effective medication purchasing arrangements possible; and

3) Affidavits of the members of Contractor’s governing body, on Form A, and of the executive director, on Form B;

f) Within five business days following a request by DSHS, copies of the minutes of Contractor’s board meetings;

g) Within one business day after completion of the Client Abuse and Neglect Reporting Form, AN-1-A, as required by Title 25 TAC Chapter 414, Subchapter L, §414.558, the information contained in the completed form, or if online access is unavailable, a copy of the completed form to the DSHS Office of Clients Rights and Services;

h) CAM report information according to the procedures, instructions and schedule established by DSHS, described at http://www2.mhmr.state.tx.us/655/CommunitySystemsManagement/CommunitySystemsManagement.html;

i) Historically Underutilized Businesses (HUB) Subcontracting Report to the DSHS HUB Coordinator on Form J to HUB-Contact@dshs.state.tx.us, completed utilizing, if needed, the resources identified in Information Item J; 

j) Expenditures for Title XX intended use, on Form L; and 

k) As necessary, all other submissions.

Article 10

confidentiality

Section 10.01
 Confidentiality.  Contractor shall maintain the confidentiality of information received during the performance of this Contract, including Protected Health Information (PHI) and any other information that discloses confidential personal information or identifies any individual served by DSHS, in accordance with the Health Insurance Portability and Accountability Act of 1996 (HIPAA) and other applicable federal and state laws and DSHS rules, including but not limited to 42 CFR Part 2; 45 CFR Parts 160 and 164; Occupations Code, Chapter 159; HSC, Chapter 85; THSC,, Chapters 595 and 611; and Title 25, TAC, Chapter 414, Subchapter A.
Section 10.02
Use of PHI.  Contractor may only receive and disclose individually identifiable PHI, as defined in 45 CFR §164.501, to carry out Contractor’s duties relating to treatment, payment or health care operations, as defined in 45 CFR §164.501, and as required under this Contract.  When using or disclosing PHI or when requesting PHI from another entity, Contractor shall make reasonable efforts to limit the PHI to the minimum necessary to accomplish the intended purpose of the use, disclosure or request.
Section 10.03
Disclosure of PHI.  Contractor shall disclose PHI of individuals to DSHS upon request, or as otherwise required in other Contract provisions or laws governing the release of client records.

Section 10.04
DSHS Access to PHI.  DSHS is authorized to request, collect, and receive PHI under this Contract, without the consent of the individual to whom the PHI relates, for treatment, payment, and health care operations.  DSHS is also authorized to request, collect, receive , and disclose PHI under this Contract, without the consent of the individual to whom the PHI relates, under exceptions to state and federal confidentiality and privacy laws, including the HIPAA and the Privacy Standards adopted to implement HIPAA at 45 CFR Parts 160 and 164,, and Texas Occupations Code, Chapter 159, §159.004.

Section 10.05
Security of Records.  Contractor shall maintain patient and client records in compliance with state and federal laws relating to the security and retention of medical or mental health and substance abuse patient records.  DSHS may require Contractor to transfer originals or copies of patient and client records to another entity, without the consent or authorization of the patient or Client, upon termination of this Contract, or if the care and treatment of the individual patient or Client is transferred to another entity.

Section 10.06
Exchange of Client-Identifying Information.  Except as prohibited by other law, Contractor and DSHS shall exchange PHI without consent of Clients in accordance with 45 CFR §164.504(e)(3)(i)(B), THSC §533.009 and Title 25 TAC Chapter 414, Subchapter A.  Contractor shall disclose information described in THSC §614.017(a)(2) relating to special needs offenders, to an agency identified in THSC §614.017(c) upon request of that agency.

Section 10.07
HIV/AIDS Workplace Guidelines.  Contractor shall implement DSHS’s policies based on the HIV/AIDS Workplace Guidelines for Businesses, State Agencies, and State Contractors, policy No. 090.021, and Contractor shall educate employees and Clients about HIV and its related conditions, including AIDS, in accordance with THSC §85.112-114.  A link to the Model Workplace Guidelines can be found on the Texas Department of Health legacy website at http://www.dshs.state.tx.us/hivstd/policy/policies.shtm. 
ARTICLE 11.

Records Retention

Section 11.01
Retention of PHI and Service Data.  Contractor shall retain for six years following the later date of the expiration or termination of this Contract or the termination of Services, or for a longer period if required by statute or regulation, PHI and all records, reports, and source documentation related to service event data sufficient to support an audit concerning contracted expenses and services, including work papers used to calculate individual costs.

Section 11.02
Retention of Other Information.  Contractor shall retain all records pertaining to this Contract that are the subject of pending litigation or an audit until the litigation and any appeal thereof has ended or all questions pertaining to the audit are resolved.  In addition, Contractor shall retain for six years following the expiration or termination of this Contract or for a longer period if required by statute or regulation, all documents required under this Contract, including but not limited to:

a) Internal monitoring records of the quality and appropriateness of Medicaid program participation and compliance;

b) All plans required by this Contract;

c) Evidence of Contractor’s efforts to make needed medications available to Clients at the lowest possible prices and to use the most cost effective medication purchasing arrangements possible;

d) All accounting and other financial records;

e) Real and personal property leases;

f) Policies, manuals, and standard operating procedures;

g) Provider credentialing records;

h) Records relating to insurance policies;

i) Employment records;

j) Licenses and certifications;

k) Records required by DSHS;

l) Subcontracts;

m) Audit records and working papers; and 

n) Claims payment histories.

Section 11.03
Retention of Medical Records.  Contractor and its subcontractors shall retain medical records in accordance with Title 22 TAC, Part 9, §165.1(b) and other applicable statutes and regulations governing medical information.
ARTICLE 12

Assurances and Certifications

Section 12.01
Certification.  Contractor certifies by execution of this Contract to the following:

a) it is not ineligible for participation in federal or state assistance programs;

b) it is in good standing with all state and federal agencies that have a contracting or regulatory relationship with Contractor;

c) no officer or managing employee of Contractor has been convicted of a crime related to  any program established under Medicare, Medicaid, Title XX social services block grants or community mental health block grants;

d) neither it, nor its officers or employees, are presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this transaction by any federal department or agency; and

e) it is not subject to an outstanding judgment in a suit against Contractor for collection of the balance of a substantial debt.

If Contractor is unable to certify to any of the statements in this Article, Contractor shall submit a written explanation to the DSHS Contract Manager.  If Contractor’s status with respect to the items certified above changes during the Contract, Contractor shall notify the DSHS Contract Manager in writing within 24 hours.

Section 12.02
Safeguards.  Contractor shall establish policies to prohibit its officers and employees from using their positions for a purpose that may constitute or present the appearance of a personal or organizational conflict of interest or personal gain. 

Section 12.03  Ineligibility to Receive the Contract.  

a) Contractor certifies that it is not ineligible to receive this Contract under Government Code §§2155.006 and 2261.053 because Contractor or any person who has financial participation in this Contract within the five-year period preceding the date of this Contract has been convicted of violating federal law, or been assessed a federal civil or administrative penalty, in connection with a contract awarded by the federal government for relief, recovery, or reconstruction efforts as a result of Hurricanes Katrina or Rita or any other disaster occurring after September 24, 2005; and
b) Under Section 2155.004, Government Code, Contractor certifies that the individual or business entity named in this Contract is not ineligible to receive the Contract and acknowledges that this contract may be terminated and payment withheld if this certification is inaccurate.
ARTICLE 13.

APPLICABLE LAWS AND STANDARDS

Section 13.01
Applicable Law and Disputes.  Regarding all issues related to contract formation, performance, and any issues which may arise in any dispute between the parties, the Contract shall be governed by and construed in accordance with the laws of the State of Texas.  

Section 13.02
Compliance with Laws and Regulations.  This Contract shall be interpreted under and in accordance with the laws of the State of Texas.  Where applicable, federal statutes and regulations, including federal grant requirements applicable to funding sources, shall apply to this Contract, including but not limited to, 42 USC §§300x-1 et seq. and 45 CFR Part 96, regarding block grants for community mental health services, 42 USC §1397, regarding social services block grants, Sec. 6032 of the Federal Deficit Reduction Act of 2005 concerning training requirements for entities that receive or make annual Medicaid payments of $5 million or more, Texas Government Code, Chapter 2105, and the Uniform Grant and Contract Management Act of 1981 (UGMA), Texas Government Code, Chapter 783, and the Uniform Grant Management Standards (UGMS), as amended.  

Section 13.03
Lobbying and Political Activity.  As required by 31 USC §1352 and UGMS, Contractor shall not use funds received under this Contract to pay any person for influencing or attempting to influence an officer or employee of any agency, federal or state, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with the awarding of any contract or grant or the extension, continuation, renewal, amendment, or modification of any contract or grant.

Contractor shall submit, in accordance with the Submission Calendar, a Certification Regarding Lobbying form containing the name of any registrant under the Lobbying Disclosure Act of 1995 who has made lobbying contacts on behalf of Contractor in connection with that contract or grant, a certification that none of the funds received under this Contract have been or will be used for payment to lobbyists, and disclosure of the names of any and all registered lobbyists with whom Contractor has an agreement.  Contractor shall submit a completed Certification Regarding Lobbying form upon execution of this contract and within 30 days after the occurrence of any event that materially affects the accuracy of the information contained in any declaration, certification, or disclosure previously filed.

Contractor shall require any person who requests or receives a subcontract to submit a completed Certification Regarding Lobbying form to Contractor in accordance with the terms of this section.  Contractor shall forward to DSHS any such Certification Regarding Lobbying form submitted by a subcontractor that reflects any lobbying activities made on behalf of the subcontractor in connection with this Contract.
Section 13.04
Nondiscrimination.  Contractor shall comply with all applicable federal and state nondiscrimination statutes, including but not limited to the following:

a) Title VI of the Civil Rights Act of 1964, 42 USC §§2000d et seq., as amended (P.L. 88-352), which prohibits discrimination on the basis of race, color or national origin, and includes the provision for effective communication and equal access to programs, services, and activities to persons with Limited English Proficiency (LEP); 

b) Title IX of the Education Amendments of 1972, 20 USC §§1681-1683, and 1685-1686, as amended, which prohibits discrimination on the basis of sex;

c) Section 504 of the Rehabilitation Act of 1973, 29 USC §794(a), which prohibits discrimination on the basis of disability and the Americans with Disabilities Act of 1990, 42 USC §§12101 et seq., including the provision for effective communication and equal access to programs, services and activities to persons with sensory and speech impairments;

d) The Age Discrimination Act of 1975, 42 USC §§6101-6107, as amended, which prohibits discrimination on the basis of age;

e) The Drug Abuse Office and Treatment Act of 1972, 21 USC §§1101 et seq., as amended, relating to nondiscrimination on the basis of drug abuse;

f) The Comprehensive Alcohol Abuse and Alcoholism Prevention, Treatment and Rehabilitation Act of 1970, 42 USC §290dd (b)(1), as amended, relating to the nondiscrimination on the basis of alcohol abuse or alcoholism; 

g) Texas Labor Code, Chapter 21, which requires that certain employers not discriminate on the basis of race, color, disability, religion, sex, national origin, or age;
h) Food Stamp Act of 1977 (7 USC §200 et seq.); and

i) Executive Order 13279, 45 CFR part 87, or 7 CFR part 16 regarding treatment and opportunity for religious organizations.

Contractor shall provide services to individuals without regard to the individual’s history of arrest, charge, fine, indictment, incarceration, sentence, conviction, probation, deferred adjudication or community supervision for a criminal offense.
Section 13.05
Workplace Requirements.  Contractor shall comply with all applicable federal and state requirements governing the workplace, including but not limited to the following: 

a) Immigration Reform and Control Act of 1986, 8 USC §1324a, as amended, regarding employment verification and retention of verification forms for any person(s) hired on or after November 6, 1986, who performs any labor or services under this contract;

b) Pro-Children Act of 1994, 20 USC §§6081-6084, regarding the provision of a smoke-free workplace and promoting the non-use of all tobacco products;

c) Title 25 TAC, Chapter 96, regarding blood borne pathogen control standards for governmental units;

d) Texas Government Code, Chapter 469, as amended, pertaining to standards that eliminate architectural barriers for persons with disabilities;
e) The Fair Labor Standards Act, 29 USC §§201 et seq., and the Intergovernmental Personnel Act of 1970, 42 USC §§4701 et seq., as applicable, concerning minimum wage and maximum hours; and 

f) The Texas Workers’ Compensation Act, Labor Code, §401.001 et seq., and rules promulgated thereunder found at Title 28 TAC, Part 2, which covers compensation for employees’ injuries.

Section 13.06
Consent to Medical Care of a Minor. If Contractor provides medical or psychological treatment to a minor under this Contract, either directly or through contracts with subcontractors, the treatment of a minor shall be provided only if informed consent to treatment is obtained pursuant to Title 25, Part 7, Chapter 601 regarding informed consent and Texas Family Code Chapter 32, relating to consent to treatment of a child by a non-parent or child.  If requirements of federal law relating to consent directly conflict with Texas Family Code Chapter 32, federal law shall supersede state law.

ARTICLE 14

Access and Inspection

Section 14.01
Access.  In addition to any right of access arising by operation of law, Contractor, and any affiliate or subsidiary organizations, and its subcontractors, shall permit DSHS or any of its duly authorized representatives, as well as duly authorized federal and state agencies, including the Health and Human Services Commission (HHSC), unrestricted access to and the right to examine any site where business is conducted and all facilities, records, including Client records, books, data, papers, documents, and other information under the control of Contractor related to the Contract.  Further, Contractor will ensure that information collected, assembled or maintained by the Contractor relative to any contract is available to the public during normal business hours in compliance with Texas Government Code, Chapter 552, unless otherwise prohibited by law.  DSHS and HHSC will have the right to audit billings both before and after payment.  Payments will not foreclose the right of DSHS and HHSC to recover excessive or illegal payments.

Section 14.02
State Auditor’s Office (SAO).  Contractor shall, upon request, make all records, books, papers, documents, or recordings available for inspection, audit, or reproduction during normal business hours to any authorized representative of DSHS.  The Contractor understands that the acceptance of funds under this Contract acts as acceptance of the authority of the SAO, or any successor agency, to conduct an audit or investigation in connection with those funds.  The Contractor further agrees to cooperate fully with the SAO or its successor in the conduct of the audit or investigation, including providing all records requested, and providing access to any information the SAO considers relevant to the investigation or audit.  Contractor shall ensure that this clause concerning the authority to audit funds received indirectly by subcontractors through the Contractor, and the requirement to cooperate, is included in any subcontract it awards.

Section 14.03
Responding to Deficiencies.  Any deficiencies identified by DSHS or HHSC upon examination of Contractor’s records will be conveyed in writing to Contractor.  Contractor will submit, in writing and by the date prescribed by DSHS, a resolution to a deficiency in a program review or management or financial audit to the satisfaction of DSHS.  A DSHS or HHSC determination of either an inadequate or inappropriate resolution of the findings may result in contract remedies or sanctions under Article 19.

ARTICLE 15

BUSINESS OPERATIONS OF CONTRACTOR

Section 15.01
Authorization.  Contractor certifies that it possesses legal authority to contract for the services set forth in this Contract and that a resolution, motion or similar action has been duly adopted or passed as an official act of the Contractor’s board of trustees, authorizing the binding of the organization under this Contract including all understandings and assurances contained therein, and directing and authorizing the person identified as the authorized representative of the Contractor to act in connection with the Contract and to provide such additional information as may be required.

Section 15.02
Authority to Bind.  The person or persons signing and executing this Contract on behalf of Contractor, or representing themselves as signing and executing this Contract on behalf of Contractor, warrant and guarantee that they have been duly authorized by Contractor to execute this Contract for Contractor and to validly and legally bind Contractor to all of its terms.

Section 15.03
Board Training.  Each member of the Contractor’s board of trustees shall receive initial and annual training as required by THSC §534.006 and Title 25 TAC, Chapter 411, §411.310.  The Contractor shall maintain written documentation of compliance with the training requirements and provide such documentation to DSHS upon request.

Section 15.04
Duty of Compliance.  Contractor and its board of trustees shall bear full responsibility for the integrity of the fiscal and programmatic management of the organization.  Such responsibility shall include: accountability for all funds and materials received from DSHS; compliance with the standards of administration for boards of trustees described in Title 25 TAC, Chapter 411, §411.310, and other applicable DSHS rules, policies, procedures, and applicable federal and state laws and regulations; and correction of fiscal and program deficiencies identified through self-evaluation and DSHS’s monitoring processes.  Further, Contractor’s board of trustees shall ensure a separation of powers, duties, and functions between its board members and its staff.  Staff members, including the executive director, shall not serve on the Contractor’s board. Ignorance of any Contract provisions or other requirements contained or referenced in this Contract shall not constitute a defense or basis for waiving or appealing such provisions or requirements.

Section 15.05
Management and Control Systems.  Contractor shall maintain an appropriate contract administration system to ensure that all Contract terms, conditions, and specifications are met.  Contractor shall develop, implement, and maintain financial management and control systems that meet or exceed the requirements of UGMS, Subpart C – Post-Award Requirements-Financial Administration, and that adhere to the following requirements:

a) budgets that adequately reflect all functions and resources necessary to carry out authorized activities and the adequate determination of costs;

b) accurate, correct, and complete accounting records that identify the source and application of contract funds, and that support the information contained in required financial reports;  

c) cost source documentation; effective internal and budgetary controls; determination of reasonableness, allowability, and allocability of costs; and timely and appropriate audits and resolution of any findings; and

d) billing and collection policies that comply with Title 25, TAC, Chapter 412, Subchapter C, Charges for Community Services.

Section 15.06
Fund Accounting.  Contractor shall maintain accounting systems that comply with UGMS, Subpart C – Post-Award Requirements-Financial Administration.  Contractor shall separately report actual expenditures and actual revenues attributable to Mental Health Adult and Mental Health Children.  Contractor shall report expenditures by object of expense and method of finance in accordance with the strategies indicated in Report III.  On a quarterly basis, Contractor shall reconcile accounting transactions from its general ledger to Report III by object of expense and method of finance. 
Section 15.07
Cost Accounting Methodology.  Contractor shall use the Cost Accounting Methodology Manual (CAM Manual) to provide a consistent methodology for determining the cost of services, and  analysis of provider productivity. Using the CAM data, Contractor shall develop and implement management processes for the allocation and development of resources and the oversight of services, as required in the Performance Contract Notebook.  
Section 15.08
Productivity Benchmarks.  Contractor shall maintain productivity benchmarks for each server type, as defined in the CAM Manual, Schedule C. 
Section 15.09
General Appropriations Act Requirements.  As required by Article IX, §4.05 (“Limitation on Grants to Units of Local Governments”) of the 2009 General Appropriations Act (GAA), Contractor shall comply with the limitations and reporting requirements contained in:

a) GAA, Article IX, Parts 2 and 3, except there is no requirement for increased salaries for Contractor employees. Upon request, DSHS will provide assistance in determining the appropriate classification.  In the alternative, Contractor may conduct a market analysis or internal study in accordance with THSC, §534.011, to establish salaries for certain positions.  However, no general revenue, mental health block grant, or required local match may be used to fund salaries to the extent they exceed the maximum amount of the employee’s classification on the salary schedules for the appropriate salary group;

b) GAA, Article IX, §6.13, relating to performance rewards and penalties;

c) GAA, Article IX, §7.01, relating to budgeting and reporting;

d) GAA, Article IX, §7.02, relating to annual reports and inventories;
e) Texas Government Code, §§556.004, 556.005, and 556.006, relating to political activities;

f) Texas Government Code, §2102.0091, relating to reports of periodic audits; and

g) Texas Government Code, §§2113.012 and 2113.101, relating to use of alcoholic beverages;

Section 15.10
Independent Contractor.  Contractor is an independent contractor.  Contractor shall direct and be responsible for the performance of its employees, subcontractors, joint venture participants, and agents.  Contractor is not an agent or employee of DSHS or of the State of Texas for any purpose whatsoever.  For purposes of this Contract, Contractor acknowledges that its employees, subcontractors, joint venture participants, and agents are ineligible for unemployment compensation from DSHS or the State of Texas.

Section 15.11
Tax Liability.  Contractor shall comply with all state and federal tax laws and is solely responsible for filing all required state and federal tax forms and for making all tax payments.  

Section 15.12
Program Site.  Contractor shall ensure that all locations where services are provided are in compliance with all applicable local, state, and federal zoning, building, health, fire, and safety standards.

Section 15.13
State Hospitals.  Contractor shall comply with the State Hospital Allocation Methodology located at http://www.dshs.state.tx.us/mhcontracts/HospitalBedDayMethod.shtm. 

Section 15.14
Voter Registration.  In accordance with the provisions of  25 TAC Ch. 404, Subch. E, Contractor shall inform clients during intake of their right to vote and shall assist them by utilizing Form D in registering to vote.
ARTICLE 16

PROPERTY

Section 16.01
Equipment Purchases.  Contractor shall implement a capitalization threshold for personal property at $5,000.  Contractor shall manage controlled assets, to include facsimile machines, telecopiers, stereo systems, cameras, video recorder/laserdisc players, televisions, videocassette recorders, camcorders, desktop and laptop computers and non-portable printers.

Section 16.02
Property Inventory.  Contractor shall maintain a nonexpendable personal property (i.e., equipment and furnishings) inventory of items purchased with or by DSHS funds.  Contractor shall administer a program of maintenance, repair, and protection of assets under this Contract so as to assure their full availability and usefulness.  

ARTICLE 17

SUBCONTRACTS AND OTHER PURCHASES

Section 17.01
Subcontractors.  Contractor shall ensure that all written agreements with subcontractors incorporate the applicable terms of this Contract.  Contractor shall ensure that all written agreements with the subcontractor include a provision that the subcontractor is solely responsible for paying its employees, subcontractors, joint venture participants, and agents.  Subcontracts shall be in compliance with Title 25, TAC, Chapter 412, Subchapter B.

Section 17.02
Performance of Subcontractor.  Contractor is responsible to DSHS for the performance of any subcontractor.  Contractor shall monitor both financial and programmatic performance and maintain pertinent records that shall be available for inspection by DSHS. 

Section 17.03
Debarred Subcontractors.  Contractor shall not contract with a subcontractor nor procure goods or services from a subcontractor, at any tier, which is debarred or suspended or is otherwise excluded from or ineligible for participation in federal assistance programs.  Contractor shall require that all subcontractors certify that they are in good standing with all state and federal funding and regulatory agencies; are not currently debarred, suspended, or otherwise excluded from participation in federal grant programs; are not delinquent on any repayment agreements; have not had a required license or certification revoked; and have not had a contract terminated by DSHS.  Contractors shall further require that subcontractors certify that they have not voluntarily surrendered within the past three (3) years any license issued by DSHS.  
Section 17.04
Historically Underutilized Businesses (HUBs). Contractor shall make a good faith effort to locate and consider HUBs, as defined in Texas Gov’t Code §2161.001(2) and Title 34 TAC §20.12, when subcontracting any portion of this Contract, in accordance with Contractor’s DSHS-approved HUB Subcontracting Plan. Contractor shall report HUB subcontract activity to the Department’s HUB Coordinator in accordance with Title 34 TAC §20.16(c), which requires Contractor to report the identity and amount paid to each HUB subcontractor for payments made by Contractor to the HUB subcontractor in the previous month.
Section 17.05
Buy Texas.  Contractor shall purchase products and materials produced in Texas when the products and materials are available at a price and time comparable to products and materials produced outside of Texas as required by Texas Government Code § 2155.4441.

Section 17.06
Guidelines for Medication Monitoring of Atypical Antipsychotics.  Contractor shall require its providers to follow the “Physical Health Monitoring of Patients with Schizophrenia” guidelines published by the American Journal of Psychiatry, 161:8, August 2004, to ensure the safe administration of atypical antipsychotics. 
article 18 

GENERAL TERMS

Section 18.01
Gifts Prohibited.  Contractor has not given, offered to give, nor intends to give at anytime hereafter, any economic opportunity, future employment, gift, loan, gratuity, special discount, trip, favor, or service to any DSHS or HHSC employee or designee who performs any contract management function relating to this Contract.

Section 18.02
Conflict of Interest.  Contractor represents to DSHS that Contractor does not have nor shall it knowingly acquire any interest that would conflict in any manner with the performance of its obligations under this Contract.  Contractor shall establish safeguards to prohibit its employees and the employees of its subcontractors from using their positions for a purpose that constitutes or presents the appearance of personal or organizational conflict of interest or personal gain.  Potential conflicts of interest include an existing business or personal relationship between Contractor, its principal, or any affiliate or subcontractor with DSHS, its advisory council members, officers or employees, or any other entity or person involved in any way in any project that is the subject of this Contract.

Section 18.03
Intellectual Property.  Any copyrightable work developed or prepared for DSHS use pursuant to the Contract is the exclusive property of DSHS.   

Section 18.04
Legal Notice.  Any notice required or permitted to be given by the provisions of this Contract shall be deemed to have been received by a party on the day the notice is delivered to such party or, if sent by certified mail, on the third business day after the date on which the notice was mailed, addressed to such party at such address.  

Section 18.05 Severability and Ambiguity.  If any provision of this Contract shall be determined by a court of competent jurisdiction to be invalid or unenforceable, the parties hereto agree that such provision shall be ineffective without invalidating the remaining provisions of the Contract.  

Section 18.06
Successors.  Except as expressly provided herein, the Contract shall be binding upon the parties and their successors and assignees.

Section 18.07
Headings.  The articles and section headings used in the Contract are for convenience of reference only and shall not be construed in any way to define, limit or describe the scope or intent of any provisions.

Section 18.08
Parties.  The Parties represent to each other that they are entities fully familiar with transactions of the kind reflected by this document, and are capable of understanding the terminology and meaning of its terms and conditions and of obtaining independent legal advice pertaining thereto. 

Section 18.09
Survivability.  Termination or expiration of this Contract shall not release either party from any liabilities or obligations set forth in this Contract that have accrued prior to the date of expiration or termination, that the parties have expressly agreed shall survive any such termination or expiration, or that by the nature of the liability or obligation would be intended to be applicable following any such termination or expiration.

Section 18.10
DSHS’s Fiscal Year.  DSHS’s fiscal year begins on September 1 and ends on August 31.  Unless otherwise specified, all references to any fiscal year refer to DSHS’s fiscal year.

Section 18.11
Amendment.  Except as provided in Section 6.03, all amendments to this Contract shall be in writing and agreed to by both parties.  Any request by Contractor to amend this Contract shall be submitted in writing to the DSHS Contract Manager. Requests shall be sent to the assigned Contract Manager at the following address:

Mental Health Contract Manager

Contracts Management Unit (Mail Code 2058) 

Department of State Health Services 

909 W. 45th Street, Building 4, Austin TX 78751 

P.O. Box 12688, Austin TX 78711 

Where electronic submission is determined acceptable by the DSHS Contract Manager, reports, documentation, and other information required of Contractor shall be sent electronically to the Performance.Contracts@dshs.state.tx.us email address, as well as to the DSHS Contract Manager.
Section 18.12
Point of Contact.  DSHS shall designate a Contract Manager to serve as DSHS’s single point of contact for all communications between DSHS and Contractor concerning this Contract.  Notwithstanding this provision, DSHS may designate a person other than the Contract Manager to serve as a point of contact by notifying the Contractor in writing of such other designation.  Contractor shall direct all inquiries and requests to DSHS concerning or required by this Contract, including requests for amendment, to the Contract Manager or other individual designated as a Point of Contact, unless otherwise provided in this Contract.  

Contractor shall designate its Executive Director to serve as Contractor’s single point of contact for all communications between Contractor and DSHS concerning this Contract.  Notwithstanding this provision, Contractor may designate a person other than the Executive Director to serve as the single point of contact by notifying DSHS in writing of such other designation.

Section 18.13
Waiver.  Acceptance by either party of partial performance or failure to complain of any action, non-action or default under this Contract shall not constitute a waiver of either party's rights hereunder.

Section 18.14
Venue.  Proper venue for any litigation arising from this Contract shall be Travis County.
Section 18.15
Assignment.  Neither party may assign any of its rights or obligations, in whole or in part, under this Contract without the written consent of the other party, and such consent may be withheld for any reason by either party, except as otherwise provided by law.

Section 18.16
References.  Captions contained in this Contract are for reference purposes only and do not affect the meaning of this Contract. Unless otherwise noted, all references in this Contract to “days” shall mean calendar days.

Section 18.17
Immunity Not Waived.  THE PARTIES EXPRESSLY AGREE THAT NO PROVISION OF THIS CONTRACT IS IN ANY WAY INTENDED TO CONSTITUTE A WAIVER BY DSHS OR THE STATE OF TEXAS OF ANY IMMUNITIES FROM SUIT OR FROM LIABILITY THAT DSHS OR THE STATE OF TEXAS MAY HAVE BY OPERATION OF LAW.

ARTICLE 19

BREACH OF CONTRACT AND REMEDIES and sanctions FOR NON-COMPLIANCE

Section 19.01
Contract Monitoring.  DSHS will monitor Contractor for programmatic and financial compliance with this Contract and may impose remedies and sanctions for any breach of this Contract. DSHS may place Contractor on accelerated monitoring, which means more frequent or more extensive monitoring than ordinarily conducted by DSHS. DSHS may allow the Contractor the opportunity to correct identified deficiencies prior to imposing remedies or sanctions.

Section 19.02
Remedies and Sanctions.  DSHS may, at its own discretion, impose remedies and sanctions identified below for each occurrence of noncompliance with a requirement of this Contract.  DSHS will determine the appropriate remedies and sanctions on a case-by-case basis.

a)
Remedies may include any one or more of the following:

1) Limit general revenue allocations to monthly distributions;

2) Require removal of any officer or employee of the Contractor who has been convicted of the misuse of state or federal funds, fraud or illegal acts that are a contraindication to continued performance of obligations under this Contract, as determined by DSHS;

3) Require Contractor to retain a consultant or to obtain technical, training, or managerial assistance  in the areas of concern;

4) Suspend all or part of this Contract.  Suspension is, depending on the context, either (a) the temporary withdrawal of Contractor’s authority to obligate Contract funds pending corrective action by Contractor or pending a decision to terminate or amend the contract, or (b) an action taken to immediately exclude a person from participating in Contract transactions for a period, pending completion of an investigation and such legal or debarment proceedings as may ensue.  Contractor costs resulting from obligations incurred by Contractor during a suspension are not allowable unless expressly authorized by the notice of suspension;

5) Deny additional or future contracts or renewals with Contractor;

6) Designate the Contractor as High Risk;

7) Establish additional prior approvals for expenditure of Contract funds;

8) Require submission of additional, more detailed, financial and/or programmatic reports; and/or
9) Impose other remedies provided by law.

b)
Sanctions may include any one or more of the following:

1) Recoupments for Service Targets, and Performance Measures.  For failing to meet a service target or performance measure specified in Section II. A or B of the Performance Contract Notebook or the Special Provisions of a Program Attachment, DSHS may impose the sanctions as stated in that section.  

2) Liquidated Damages.  Contractor agrees that non-compliance with the requirements specified in this section causes damages to DSHS that are difficult to ascertain and quantify.  Contractor further agrees that DSHS may impose liquidated damages each month for so long as the noncompliance continues.  All liquidated damages imposed will be taken from Contractor’s allowable administrative costs under Section 5.05.  For failing to comply with any of the Contract requirements identified below in this section, DSHS may impose liquidated damages of $3,000 for the first occurrence of noncompliance; $3000 for the second occurrence of noncompliance of the same requirement, and $6,000 for the third and subsequent occurrence(s) of noncompliance of the same requirement:

a. Ensuring the provision of a required service indicated in Section I of the Performance Contract Notebook each quarter;

b. Submitting any report or other information, as required by Article 9;

c. Retaining records, as required in Article 11;

d. Providing unrestricted access to and allowing inspection of information, as required in Sections 14.01 and 14.02;

e. Responding to deficiencies, as required in Section 14.03;

f. Complying with each DSHS rule, as required in Section 3.12;

g. Complying with any other requirements of this Contract. 

3) Temporarily withhold allocated funds, pending resolution of issues of noncompliance with   Contract requirements or indebtedness to the United States or to the State of Texas;

4) Permanently withhold allocated funds, or require Contractor to return allocated funds for (a) unallowable, undocumented, inaccurate, or improper expenditures; (b) failure to comply with Contract requirements; or (c) indebtedness to the United States or to the State of Texas;

5) Recoup improper payments when it is verified that the Contractor has been overpaid because of improper billing or accounting practices or failure to comply with the Contract terms;

6) Reduce allocated funds for failure to achieve local match; 

7) Reduce allocated funds for failure to expend funds at a rate that will make full use of the allocation;

8) Terminate the Contract, as described in Article 20; and 

9) Reducing the Contract term.

DSHS may withhold any payments to Contractor to satisfy any recoupment or penalty imposed by DSHS under this Article.  DSHS may take repayment from funds available under this Contract, active or expired, in amounts necessary to fulfill Contractor’s repayment obligations.

Section 19.03
Notice of Remedies and Sanctions.  DSHS will formally notify Contractor in writing when a remedy or sanction is imposed, stating the nature of the remedy or sanction, the reasons for imposing it, and the method of appealing the remedy or sanction imposed.  Contractor may file, within ten (10) days of receipt of the notice, a written appeal, which must demonstrate that the findings on which the remedy or sanction is based are either invalid or do not warrant the remedy or sanction.  A properly filed appeal of the imposition of a remedy or sanction for failure to submit information in accordance with the Submission Calendar shall include written proof that the Contractor submitted the information by the due date.  If DSHS determines that a remedy or sanction is warranted, DSHS’s decision is final and the remedy or sanction shall be imposed.

Section 19.04
Emergency Action.  In an emergency, DSHS may immediately impose a sanction by delivering written notice to Contractor, by any verifiable method, when the Contractor’s act or omission is likely to endanger or does endanger the life, health, welfare, or safety of a Client.  

Whether Contractor’s conduct or inaction is an emergency will be determined by DSHS on a case-by-case basis and will be based upon the nature of the noncompliance or conduct.

Section 19.05
Management Team.  DSHS may appoint a manager or management team to manage and operate the Contractor in accordance with THSC §534.038 if the commissioner finds that the Contractor or an officer or employee of the Contractor:

a) intentionally, recklessly, or negligently failed to discharge the Contractor’s duties under this Contract;

b) misused state or federal money;

c) engaged in a fraudulent act, transaction, practice, or course of business;

d) endangered or may endanger the life, health or safety of a Client;

e) failed to keep fiscal records or maintain proper control over Contractor’s assets as prescribed by Chapter 783, Government Code, and this Contract;

f) failed to respond to a deficiency in a review or audit;

g) substantially failed to operate within the functions and purposes defined in the Contractor’s center plan; or

h) otherwise substantially failed to comply with THSC Chapter 534, Subchapter A or DSHS rules.

ARTICLE 20

Termination

Section 20.01
Termination.  If DSHS determines that Contractor is unable or unwilling to fulfill any of its requirements under this Contract to provide services or exercise adequate control over expenditures or assets, DSHS may initiate termination of this Contract in whole or in part, as follows:

a)
DSHS shall provide 30 days written notice of proposed termination to Contractor;

b)
Contractor may request a hearing to appeal the proposed termination; and

c)
If Contractor files a timely request for a hearing, the hearing shall be conducted in accordance with Title 1 TAC Chapter 357, Subchapter I. 

Contractor may initiate termination of this Contract by providing 90 days written notice of proposed termination to DSHS and submitting a transition plan to ensure Client services are not disrupted.

Section 20.02
Mutual Agreement.  DSHS and Contractor may mutually agree to initiate termination of this Contract, in whole or in part.

Section 20.03
Effect of Termination.  Upon termination of all or part of this Contract, DSHS and Contractor will be discharged from any further obligation created under the applicable terms of this Contract except for the equitable settlement of the respective accrued interests or obligations incurred prior to termination.  Termination does not, however, constitute a waiver of any remedies for breach of this Contract.  The Contractor agrees that in the event of termination, it shall cease providing services upon receipt of notice of termination and it shall waive any claim for payment or reimbursement for services provided from the date of notice of termination until the Contract is reinstated.

Section 20.04
Transfer of Responsibilities.  Upon expiration or termination of this Contract, Contractor and DSHS shall cooperate to the fullest extent possible to ensure the orderly and safe transfer of responsibilities under this Contract to DSHS or another entity designated by DSHS.
ARTICLE 21

CLOSEOUT

Section 21.01
Cessation of Services.  Upon receiving notice of Contract termination, the Contractor shall immediately begin to transition recipients of services to alternative service providers, as needed.  Contractor shall also completely cease providing services under this Contract by the date specified in the Contract termination notice.  Contractor shall not incur any additional expenses once the Contract is terminated.  DSHS may refuse to pay any additional costs incurred after the date of termination.

Section 21.02
Administrative Offset.  DSHS shall have the right to administratively offset amounts owed by Contractor against payments.

Section 21.03
Deadline for Closeout.  Contractor shall submit all financial, performance, and other closeout reports required under the Contract within sixty (60) days after the Contract termination date. 

Section 21.04
Payment of Refunds.  Any funds paid to the Contractor in excess of the amount to which the Contractor is finally determined to be entitled under the terms of the Contract constitute a debt to DSHS and will result in a refund due. Contractor shall pay any refund due amount within the time period established by DSHS.

Section 21.05
Disallowances and Adjustments.  The termination of the Contract does not affect DSHS’s right to disallow costs and recover funds on the basis of a later audit or other review or the Contractor’s obligation to return any funds due as a result of later refunds, corrections, or other transactions.
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