Rights and Protections of Persons Receiving Mental Health Services

Protected Health Information

Chapter 414, Subchapter A


Repealed Rule Text
Protected Health Information (414-A)
§414.1. Purpose.

The purpose of this subchapter is to require facilities, local authorities, community centers, their respective contract providers, and TDMHMR Central Office to comply with all applicable privacy laws, rules, and regulations. 

§414.2. Application.

This subchapter applies to: 



(1) all facilities of the Texas Department of Mental Health and Mental Retardation (TDMHMR); 



(2) TDMHMR Central Office; 



(3) all local authorities; and 



(4) all community centers. 

§414.3. Definitions.

The following words and terms, when used in this subchapter, have the following meanings, unless the context clearly indicates otherwise: 



(1) Community center--A center established under the Texas Health and Safety Code, Title 7, Chapter 534, Subchapter A. 



(2) Contract provider--A person, entity, or organization that contracts with a facility, local authority, or community center to provide mental health or mental retardation services, or alcohol or drug abuse treatment. 



(3) Facility--A state mental health facility or a state mental retardation facility. 



(4) Individual--A person who, voluntarily or involuntarily, is seeking or receiving, or has sought or received mental health or mental retardation services, or alcohol or drug abuse treatment from or through a facility, a local authority, a community center, or its respective contract providers, or TDMHMR Central Office. 



(5) Local authority--An entity designated by the TDMHMR commissioner in accordance with the Texas Health and Safety Code, §533.035(a). 



(6) More stringent--In accordance with 45 CFR 160.202, a state law that meets one or more of the following criteria: 




(A) with respect to a use or disclosure, the law prohibits or restricts a use or disclosure where the use or disclosure would be permitted under the federal regulation, except if the disclosure is to the U.S. Department of Health and Human Services or to the individual; 




(B) with respect to the rights of an individual regarding access to or amendment of protected health information, the law permits greater rights of access or amendment; 




(C) with respect to information to be provided to an individual about a use, a disclosure, rights, and remedies, the law provides a greater amount of information; 




(D) with respect to consent or authorization for use or disclosure of protected health information, the law narrows the scope or duration of the consent or authorization, increases privacy protections, or reduces the coercive effect of obtaining the consent or authorization; or 




(E) with respect to recordkeeping or accounting of disclosures, the law provides for the retention or reporting of more detailed information or for a longer duration. 



(7) Notice of Privacy Practices--Pursuant to 45 CFR §164.501, a written notice developed and distributed by a covered entity, as defined in 45 CFR §160.103, that describes: 




(A) the uses and disclosures of protected health information that may be made by the entity; and 




(B) individuals' rights and the entity's legal duties with respect to protected health information. 



(8) Protected health information or PHI-- 




(A) Any information that identifies or could be used to identify an individual, whether oral or recorded in any form, that relates to: 





(i) the past, present, or future physical or mental health or condition of the individual; 





(ii) the provision of health care to the individual; or 





(iii) the payment for the provision of health care to the individual. 




(B) The term includes, but is not limited to: 





(i) an individual's name, address, date of birth, or Social Security number; 





(ii) an individual's medical record or case number 





(iii) a photograph or recording of an individual; 





(iv) statements made by an individual, either orally or in writing, while seeking or receiving services from or through a facility, a local authority, a community center, or its respective contract providers, or TDMHMR Central Office; 





(v) any acknowledgment that an individual is seeking or receiving or has sought or received services from or through a facility, a local authority, a community center, or its respective contract providers, or TDMHMR Central Office; 





(vi) direct identifiers of relatives, employers, or household members of an individual; and 





(vii) any information by which the identity of an individual can be determined either directly or by reference to other publicly available information. 




(C) The term does not include: 





(i) health information that has been de-identified in accordance with 45 CFR §164.514(b); and 





(ii) employment records held by an entity as an employer. 



(9) State mental health facility--A state hospital or a state center with an inpatient component that is operated by TDMHMR. 



(10) State mental retardation facility--A state school or a state center with a mental retardation residential component that is operated by TDMHMR. 

§414.4. Requirements.

(a) TDMHMR Central Office and each facility, local authority, and community center shall comply with all applicable federal and state statutes, rules and regulations pertaining to privacy of protected health information (PHI) including, but not limited to, the federal and state statutes, rules and regulations described in §414.5 of this title (relating to Regulations and Statutes Governing Confidentiality of Protected Health Information). 



(1) As set forth in 45 CFR Part 160 Subpart B, where a provision of 45 CFR Part 160 or 164 is contrary to a provision of state law, the federal regulation preempts the state law unless the provision of state law: 




(A) is more stringent (as defined) than the provision of the federal regulation; 




(B) provides for the reporting of disease or injury, child abuse, birth, or death, or for the conduct of public health surveillance, investigation, or intervention; or 




(C) requires a health plan to report, or to provide access to, information for the purpose of management audits, financial audits, program monitoring and evaluation, or the licensure or certification of providers or persons. 



(2) TDMHMR's "Interpretive Guidance on Laws Pertaining to Privacy of Mental Health and Mental Retardation Records for the TDMHMR Service Delivery System," referenced as Exhibit A in §414.6 of this title (relating to Exhibits), provides an interpretation of the applicable federal and state statutes, rules and regulations described in §414.5 of this title, applying the preemption provisions described in paragraph (1) of this subsection. TDMHMR Central Office and all facilities must comply with the "Interpretive Guidance on Laws Pertaining to Privacy of Mental Health and Mental Retardation Records for the TDMHMR Service Delivery System." 


(b) Information to be included in Notice of Privacy Practice. 



(1) Each facility, local authority, and community center shall include in its Notice of Privacy Practice a statement that disclosures may be made between facilities, local authorities, community centers, their respective contract providers, and TDMHMR Central Office for the purpose of treatment, payment, or health care operations without the individual's consent as permitted by Texas Health and Safety Code, §533.009. 



(2) TDMHMR Central Office and each facility, local authority, and community center shall include in its Notice of Privacy Practice a statement: 




(A) that identifies it as a part of the TDMHMR service delivery system; and 




(B) that individuals may file a complaint with TDMHMR Consumer Services and Rights Protection/Ombudsman Office by calling 1-800-252-8154 or writing to P.O. Box 12668, Austin, TX 78711. 


(c) Each facility, local authority, and community center is responsible for ensuring that contracts with its contract providers require compliance with subsection (a) of this section. 

§414.5. Regulations and Statutes Governing Confidentiality of Protected Health Information.

(a) Federal regulations. The following federal regulations pertain to privacy of protected health information (PHI): 



(1) Code of Federal Regulations, Title 45, Parts 160 and 164, Federal Standards for Privacy of Individually Identifiable Health Information (i.e., Federal Privacy Rule), promulgated by the Secretary of the United States Department of Health and Human Services; 



(2) Code of Federal Regulations, Title 42, Part 2, Confidentiality of Alcohol and Drug Abuse Patient Records, promulgated by the Secretary of the United States Department of Health and Human Services; 



(3) Code of Federal Regulations, Title 34, Part 99, governing the disclosure of educational records of school-age children, promulgated by the Secretary of the United States Department of Education; and 



(4) Code of Federal Regulations, Title 42, Part 51, Subpart D, and Code of Federal Regulations, Title 45, §1386.22, governing access to PHI by advocates for individuals with mental illness and mental retardation, promulgated by the Secretary of the United States Department of Health and Human Services. 


(b) Federal statutes. 



(1) The Health Insurance Portability and Accountability Act (HIPAA), 42 USC §1320d et seq., provides the statutory authority for the United States Department of Health and Human Services to promulgate the Federal Privacy Rule. 



(2) 42 USC §10805(a)(4) (Protection and Advocacy for Mentally Ill Individuals) and 42 USC §15043(a)(2)(I) (Protection and Advocacy of Individual Rights) provide the authority for access of PHI by Advocacy, Inc. 



(3) 42 USC §290dd-2 provides the statutory authority to promulgate the federal regulations on confidentiality of alcohol and drug abuse patient records, referenced in subsection (a)(2) of this section. 


(c) State statutes. 



(1) Texas Health and Safety Code, Chapter 181, pertains to privacy of medical records. 



(2) Texas Open Records Act, Texas Government Code, Chapter 552, provides that all information collected, assembled, or maintained in any form by governmental bodies, and agencies operating in part or whole with state funds, in connection with the transaction of official business is public information; however, the act does set out certain exceptions. One such exception is information deemed confidential by law, such as PHI. 



(3) Texas Health and Safety Code, §576.005, §576.0055, and Chapter 611, pertain to the confidentiality of PHI that relates to MHMR services. 



(4) Texas Health and Safety Code, Chapter 81, Subchapter F, governs the confidentiality of information related to HIV/AIDS test results. 



(5) The provisions for disclosure of PHI that relates to mental retardation services are contained in the Persons with Mental Retardation Act, Texas Health and Safety Code, Chapter 595. The provisions described in §576.005, §576.0055, and Chapters 595 and 611 of Texas Health and Safety Code should be interpreted together in reaching a determination regarding the use or disclosure of PHI that relates to mental retardation services. 



(6) Texas Human Resources Code, Chapter 48, establishes authority for the Texas Department of Protective and Regulatory Services (TDPRS) to have access to PHI necessary to conduct investigations into allegations of abuse, neglect, and exploitation of individuals. 



(7) Texas Medical Practice Act, Texas Occupations Code, Chapter 159, governs physician-patient communication. 



(8) Texas Health and Safety Code, §533.009, governs the exchange of PHI between facilities, local authorities, community centers, and their respective contract providers. 



(9) Texas Health and Safety Code, §595.005(c), governs the disclosure of educational records of individuals receiving mental retardation services. 



(10) Texas Government Code, Chapter 559, provides that persons have a right to be informed about information that a state governmental body collects about them, and to have incorrect information that is possessed about them by a state governmental body corrected. 



(11) Texas Family Code, Chapter 32, governs consent to treatment of a child by a non-parent or the child. 



(12) Texas Health and Safety Code, Chapter 241, Subchapter G, governs the disclosure of PHI in hospitals licensed under the chapter. 



(13) Texas Health and Safety Code, §614.017, governs the exchange of information relating to a special needs offender. 



(14) Texas Government Code, §531.042, requires information regarding care and support options be given to at least one family member of a patient or client, if possible. 



(15) Texas Health and Safety Code, §572.004(i), requires notification of a minor individual's parent, managing conservator, or guardian when the minor, who has been voluntarily admitted to a state mental health facility by the parent, managing conservator, or guardian, files a written request for discharge. 



(16) Texas Health and Safety Code, §576.007(a), requires a state mental health facility to make a reasonable effort to notify an adult individual's family before the adult is discharged or released from the facility if the adult grants permission for the notification. 

§414.6. Exhibit.

This subchapter references Exhibit A--"Interpretive Guidance on Laws Pertaining to Privacy of Mental Health and Mental Retardation Records for the TDMHMR Service Delivery System," copies of which are available by contacting TDMHMR, Policy Development, P.O. Box 12668, Austin, TX 78711-2668, or by calling toll free at 1-888-404-1511, extension 4516. The exhibit is also accessible via the Internet at www.mhmr.state.tx.us/hipaa.html. 

§414.7. References.


Reference is made to the following state and federal statutes, rules, and regulations:


(1) 45 CFR Parts 160 and 164, and §1386.22; 


(2) 42 CFR Part 2 and Part 51, Subpart D; 



(3) 34 CFR Part 99; 



(4) 42 USC §290dd-2, §1320d et seq., §10805(a)(4), and §15043(a)(2)(I); 



(5) Texas Health and Safety Code: 




(A) Chapter 81, Subchapter F; 




(B) Chapter 241, Subchapter G; 




(C) Chapter 534, Subchapter A; 




(D) Chapters 181; 595; and 611; and 




(E) §§533.009, 533.035(a), 572.004, 576.005, 576.0055, 576.007, 595.005(c), and 614.017; 



(6) Texas Government Code, Chapters 552 and 559, and §531.042; 



(7) Texas Human Resources Code, Chapter 48; 



(8) Texas Occupations Code, Chapter 159; and 



(9) Texas Family Code, Chapter 32. 

§414.8. Distribution.

(a) This subchapter shall be distributed to: 



(1) members of the Texas Mental Health and Mental Retardation Board; 



(2) executive, management, and program staff of TDMHMR Central Office; 



(3) CEOs of all facilities, local authorities, and community centers; and 



(4) advocacy organizations. 


(b) The CEO of each facility, local authority, and community center shall disseminate the information contained in this subchapter to all appropriate staff members and contract providers. 
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