Title 25.  Health Services

Part 1.  Department of State Health Services

Chapter 411. State Mental Health Authority Responsibilities

Subchapter N.  Standards for Services to Persons with Co-Occurring Psychiatric and Substance Use Disorders (COPSD)

Amendments §§411.651 - 411.660
Repeals §411.661 and §411.662

Adoption Preamble

The Executive Commissioner of the Health and Human Services Commission (commission), on behalf of the Department of State Health Services (department), adopts amendments to §§411.651 - 411.660, and the repeal of §411.661 and §411.662, concerning standards for services to persons with co-occurring psychiatric and substance use disorders (COPSD). The amendments to §§411.653 - 411.655, and 411.660 are adopted with changes to the proposed text as published in the April 29, 2011, issue of the Texas Register (36 TexReg 2702).  The amendments to §§411.651, 411.652, and 411.656 - 411.659, and the repeal of §411.661 and §411.662 are adopted without changes and, therefore, the sections will not be republished.

BACKGROUND AND PURPOSE
The amendments and repeals are necessary to reflect organizational changes that occurred in September 2004 when the Texas Department of Mental Health and Mental Retardation (TDMHMR) merged with the department. The amendments and repeals are also necessary to reflect changes in references to other rules.
Government Code, §2001.039, requires that each state agency review and consider for readoption each rule adopted by that agency pursuant to the Government Code, Chapter 2001 (Administrative Procedure Act).  Sections 411.651 - 411.660 have been reviewed and the department has determined that reasons for adopting the sections continue to exist because rules on this subject are needed.  Sections 411.661 and 411.662 have been reviewed and the department has determined that reasons for adopting the sections no longer exist.
SECTION-BY-SECTION SUMMARY

Sections 411.651 - 411.660 update the names of governing agencies and references to other rules that have changed since September 7, 2003.  All references to TDMHMR are deleted and replaced with references to DSHS as appropriate.  
Additionally, the subchapter name was changed from "Standards for Services to Individuals with Co-occurring Psychiatric and Substance Use Disorders (COPSD)" to "Standards for Services to Persons with Co-occurring Psychiatric and Substance Use Disorders (COPSD)," and the division designations and division titles 1 - 4 are deleted as unnecessary to clarify the content of this subchapter.
Sections 411.661 - 411.662 are repealed because the department no longer codifies sections relating exclusively to references and distribution.
Section 411.651 replaces the word “enhance” with “improve” for clarification of the purpose of the rules.

Section 411.652 identifies the entities to which the subchapter applies.  Subsection (b) changes references to TDMHMR to DSHS.

Section 411.653 provides definitions of terms used in the subchapter.  Paragraph (4), “child,” is redefined consistent with the department’s policy; i.e., “A person who is 3 through 12 years of age.” Paragraphs (8)(B) and (10)(B) are changed to reference MCO, not MMCO, consistent with other department rules.  Paragraphs (8)(D) and (10)(D) reference mental health case management rules, not service coordination rules, which were repealed.  Paragraph (13), the definition of "local mental health authority," is updated consistent with other department rules. Paragraph (14) is changed to delete reference to Medicaid in the definition of "managed care organization," consistent with other department rules.  Paragraph (15) is changed to replace the reference to the TDMHMR strategic plan with reference to the Health and Human Services System Strategic Plan 2011 - 2015 and to clarify that a psychiatric disorder in a child or adolescent is considered an emotional disturbance, not a mental illness.  In paragraph (18), which defines “staff,” the term “interns” replaces the term “students.”  Paragraph (21) updates the reference to department rules governing treatment planning consistent with recent changes to rules governing mental health community services standards (Chapter 412, Subchapter G).

Amendments to §411.654 revise the name of the rule to “Services to Individuals with COPSD” and adds language to subsections (a) and (b) to explicitly include the requirement that entities, contracted providers, staff and services fulfill the mandates of subsections (a) and (b) in a manner consistent with other applicable law.
Section 411.655 delineates who is responsible for compliance with the subchapter. Subsections (b) and (d) are updated to reference MCOs, not MMCOs.  Subsection (c) is revised to include rules references to §§411.657 - 411.660.

Section 411.656 is retitled "DSHS Responsibilities" and references to TDMHMR are deleted.

Section 411.657 describes criteria that cannot be used to exclude an individual from services. Subsection (c) is changed to update “MMCOs” to “MCOs.”

Section 411.658 describes required competencies of providers. Subsection (a) is revised to broaden criteria for services to include that services must be culturally appropriate. A requirement for basic knowledge of withdrawal symptoms and their potential risk factors to clients has been added to the list of required knowledge competencies. Subsection (b) is changed to add language that clarifies that the demonstration of competence within 90 days of the effective date of the subchapter does not apply to individuals who have previously demonstrated competence with when the subchapter was previously adopted. 

Section 411.659 describes quality management requirements. Subsection (a) changes reference of MMCOs to MCOs and the reference to the community mental health standards rule on quality management is updated to reflect the latest version of that subchapter (Chapter 412, Subchapter G).

Section 411.660 describes requirements for screening, assessment, and treatment planning. Subsection (e) is changed to update the reference to treatment planning in the latest version of Chapter 412, Subchapter G, governing community mental health standards.

COMMENTS  

The department, on behalf of the commission, has reviewed and prepared responses to the comments received regarding the proposed rules during the comment period, which the commission has reviewed and accepts.  The commenter was from Tropical Texas Behavioral Health of Edinburg. The commenter was not against the rules in their entirety; however, the commenter suggested recommendations for change as discussed in the summary of comments. 

Comment:  Concerning special competencies required for staff providing COPSD services in §411.658, the commenter states that while the section does not require that COPSD services be provided by a qualified mental health professional - community services (QMHP-CS), a QMHP-CS is required to bill for rehabilitative services. The commenter adds that rules concerning mental health community services standards, specifically §412.303 includes the definition of QMHP-CS and it currently does not include the credential of licensed chemical dependency counselor (LCDC).  The commenter believes that an LCDC is far more qualified to provide COPSD services than most QMHP-CSs who don't have the specialized knowledge/skills to treat this population.  The commenter asks that the rules be revised as necessary to allow an LCDC to be credentialed as QMHP specifically for the purposes of providing COPSD services so that LCDCs can provide COPSD services and bill for providing rehabilitative services.
Response:  The commission declines to make the revisions the commenter suggests because the issue of credentialing QMHP-CSs falls outside the scope of this subchapter. The credentials necessary to qualify as a QMHP-CS are set forth in 25 TAC Chapter 412, Subchapter G concerning Mental Health Community Services Standards. 

Minor grammatical changes and revisions were made for further clarification of the rules.
Concerning §411.653(13), the term “health” was added to correct the definition of the term “local mental health authority.”  Section 411.654 adds language that entities, contracted providers, and staff provide services in a manner consistent with other applicable law.  In §411.655(c), the phrase “and contract providers” is moved to precede language clarifying that entities must monitor staff and contractors providing COPSD services.  The term “TDMHMR-defined timeframes” was replaced with the term “DSHS-defined timeframes” in §411.660(c) because TDMHMR no longer exists.
LEGAL CERTIFICATION  

The Department of State Health Services General Counsel, Lisa Hernandez, certifies that the rules, as adopted, have been reviewed by legal counsel and found to be a valid exercise of the agencies' legal authority.

STATUTORY AUTHORITY

The amendments and repeals are authorized by Health and Safety Code, §534.058, which requires the department to develop standards of care for the services provided by local mental health authorities and their subcontractors; and Government Code, §531.0055, and Health and Safety Code, §1001.075, which authorize the Executive Commissioner of the Health and Human Services Commission to adopt rules and policies necessary for the operation and provision of health and human services by the department and for the administration of Health and Safety Code, Chapter 1001.  Review of the sections implements Government Code, §2001.039.

Sections for Repeal.

§411.661.  References.
§611.662.  Distribution.
Legend: (Final Amendments - With additional changes not proposed)

Double underline = New language not proposed

[Bold, underline, and brackets] = Proposed new language now being deleted

[Bold and Brackets] = Final language now being deleted

Regular print = Current language incorporating proposed changes for final adoption

(No change) = No changes are being considered for the designated subdivision

§411.651.  Purpose.

The purpose of this subchapter is to improve existing mental health services provided by the entities defined in §411.653 of this title (relating to Definitions) by establishing standards to ensure the effective and coordinated provision of services to individuals who require specialized support or treatment due to co-occurring psychiatric and substance use disorders (COPSD). 
§411.652. Application.

(a) The provisions of this subchapter apply to entities defined in §411.653 of this title (relating to Definitions).

(b) The provisions of this subchapter are in addition to requirements contained in other DSHS rules. This subchapter does not supercede other DSHS rules that may also apply to the provision of services to individuals as defined in §411.653 of this title.
§411.653. Definitions.
The following words and terms, when used in this subchapter, have the following meanings, unless the context clearly indicates otherwise. 
(1) Access--An individual's ability to obtain the psychiatric and substance use disorder services needed. 

(2) Adolescent--A person who is 13 through 17 years of age. 

(3) Adult--A person who is 18 years of age or older.

(4) Child--A person who is 3 through 12 years of age. 

(5) Contract--A legally enforceable written agreement for the purchase of services. 

(6) Co-occurring psychiatric and substance use disorders (COPSD)--The co-occurring diagnoses of psychiatric disorders and substance use disorders. 

(7) Diagnostic and Statistical Manual of Mental Disorders (DSM)--The most recent edition of the American Psychiatric Association's official classification of mental disorders.

(8) Entity or entities--The terms used to refer to the following:

(A) local mental health authorities (LMHAs);


(B) Managed care organizations (MCOs);

(C) state mental health facilities (SMHF); and


(D) Medicaid providers who are required to comply with Chapter 419, Subchapter L of this title, governing Mental Health Rehabilitative Services, or Chapter 412, Subchapter I of this title, governing Mental Health Case Management Services.

(9) Family member--Anyone an individual identifies as being involved in the individual's life (e.g., the individual's parent, spouse, child, sibling, significant other, or friend).

(10) Individual-- 

(A) For an LMHA--An adult with COPSD, adolescent with COPSD, or child with COPSD seeking or receiving services from or through the LMHA or its provider.


(B) For an MCO --An enrolled adult with COPSD, adolescent with COPSD, or child with COPSD seeking or receiving services from or through the MCO or its provider. 

(C) For an SMHF--An adult with COPSD, adolescent with COPSD, or child with COPSD seeking or receiving services from or through the SMHF or its provider.


(D) For a provider of rehabilitative services or a provider of mental health case management services reimbursed by Medicaid--An adult with COPSD, adolescent with COPSD, or child with COPSD seeking or receiving rehabilitative services or mental health case management services reimbursed by Medicaid. 

(11) Integrated assessment--An assessment of an individual to gather both substance use and psychiatric information. 

(12) Legally authorized representative (LAR)--A person authorized by law to act on behalf of an individual with regard to a matter (e.g., a parent, guardian, or managing conservator of a child or adolescent, a guardian of an adult, or a personal representative of a deceased individual).

(13) Local mental health authority (LMHA)--An entity designated as the local mental health authority by the DSHS in accordance with the Health and Safety Code, §533.035(a). 

(14) Managed care organization (MCO)--An entity that has a current Department of Insurance certificate of authority to operate as a health maintenance organization (HMO) under Insurance Code, Subchapter C of Chapter 843 or as an approved nonprofit health corporation under Insurance Code, Chapter 884.


(15) Psychiatric disorder--An emotional disturbance in a child or adolescent or a psychiatric disorder in an adult who is a member of the mental health priority population as defined in the Health and Human Services System Strategic Plan 2011 - 2015.
 (16) Readiness to change--An individual's emotional and cognitive awareness of the need to change, coupled with a commitment to change. 

 (17) Services--Services provided to treat a psychiatric or substance use disorder.

(18) Staff--Full- or part-time employees, contractors, and interns of an entity.

(19) Substance use disorder--The use of one or more drugs, including alcohol, which significantly and negatively impacts one or more major areas of life functioning and which meets criteria described in the current Diagnostic and Statistical Manual of Mental Disorders for substance abuse or substance dependence. 

(20) Support services--Services delivered to an individual, legally authorized representative (LAR) or family member(s) to assist the individual in functioning in the living, learning, working, and socializing environments.

(21) Treatment plan--A written document developed by the provider, in consultation with the individual (and LAR on the individual's behalf), that is based on assessments of the individual and which addresses the individual's strengths, needs, goals, and preferences regarding service delivery as referenced in §412.322 of this title (relating to Provider Responsibilities for Treatment Planning and Service Authorization) of Chapter 412, Subchapter G of this title, governing Mental Health Community Services Standards.

§411.654.  Services to Individuals with COPSD. 


(a) Entities, entities’ contracted providers, and each of their respective staff providing service to an individual with COPSD shall ensure that services are provided in compliance with applicable licensure, scope of practice and other law and:



(1) address both psychiatric and substance use disorders;



(2) are provided within established practice guidelines for this population; and



(3) facilitate individuals or LARs in accessing available services they need and choose, including self-help groups.


(b) The services provided to an individual with COPSD shall comply with applicable licensure, scope of practice and other law and be provided:



(1) by staff who are competent in the areas identified in §411.658 of this title (relating to Specialty Competencies of Staff Providing Services to Individuals with COPSD);



(2) in an individual or small group setting;



(3) in an age, gender, and culturally appropriate manner; and 



(4) in accordance with the individual’s treatment plan.

§411.655. Responsibility for Compliance.

(a) Entities must comply with this subchapter.

(b) Entities that are LMHAs, MCOs, or SMHFs must require providers, by contract, to comply with §411.654 of this title (relating to Services to Individuals with COPSD), §411.657 of this title (relating to Access to Services), §411.658 of this title (relating to Specialty Competencies of Staff Providing Services to Individuals with COPSD), and §411.660 of this title (relating to Screening, Assessment, and Treatment Planning).


(c) Entities must monitor staff and contract providers who provide services to an individual with COPSD for compliance with the applicable provisions of §§411.657 - 411.660 of this title.


(d) An entity that is an MCO must comply and must require staff to comply with Chapter 404, Subchapter E of this title, governing Rights of Persons Receiving Mental Health Services.

§411.656. DSHS Responsibilities.


(a) DSHS must make available training resources for the competencies identified in §411.658 of this title (relating to Specialty Competencies of Staff Providing Services to Individuals with COPSD). 


(b) DSHS must require LMHAs and SMHFs to develop quality management systems that ensure an appropriate integrated assessment for each individual and the appropriate delivery of services.

§411.657. Access to Services. 

(a) In determining an individual's initial and ongoing eligibility for any service, an entity may not exclude an individual based on the following factors: 

 (1) the individual's past or present mental illness or substance use diagnosis or services; 

 
 (2) medications prescribed to the individual in the past or present; 

 (3) the presumption of the individual's inability to benefit from treatment; 

 (4) the specific substance used by the individual; 

 (5) the individual's continued substance use; or 

 (6) the individual's level of success in prior treatment episodes. 

(b) Entities must ensure that an individual's refusal of a particular service does not preclude the individual from accessing other needed mental health or substance abuse services.

(c) The LMHAs, MCOs, and SMHFs must ensure that individuals have access to staff who meet specialty competencies described in §411.658 of this title (relating to Specialty Competencies of Staff Providing Services to Individuals with COPSD).

(d) Entities must establish and implement procedures to ensure the continuity of screening, assessment, and treatment services provided to individuals.
§411.658. Specialty Competencies of Staff Providing Services to Individuals with COPSD.


(a) Entities must ensure that services to individuals are age and culturally appropriate and are provided by staff within their scope of practice who have the following minimum knowledge, technical, and interpersonal competencies prior to providing services.


(1) Knowledge competencies:

  (A) knowledge of the fact that psychiatric and substance use disorders are potentially recurrent relapsing disorders, and that although abstinence is the goal, relapses can be opportunities for learning and growth; 

  (B) knowledge of the impact of substance use disorders on developmental, social, and physical growth and development of children and adolescents; 

  (C) knowledge of interpersonal and family dynamics and their impact on individuals; 

 
  (D) knowledge of the current Diagnostic and Statistical Manual of Mental Disorders diagnostic criteria for psychiatric disorders and substance use disorders and the relationship between psychiatric disorders and substance use disorders; 

 
  (E) knowledge regarding the increased risks of self-harm, suicide, and violence in individuals; 

  (F) knowledge of the elements of an integrated treatment plan and community support plan for individuals; 

  (G) basic knowledge of pharmacology as it relates to individuals; 

  (H) basic understanding of the neurophysiology of addiction;



(I) basic knowledge of withdrawal symptoms and their potential risk factors to clients;




(J) knowledge of the phases of recovery for individuals;




(K) knowledge of the relationship between COPSD and Axis III disorders; and 




(L) basic knowledge of self-help in recovery.

 (2) Technical competencies: 

   (A) ability to perform age-appropriate assessments of individuals; and 

   (B) ability to formulate an individualized treatment plan and community support plan for individuals. 

 (3) Interpersonal competencies: 

  (A) ability to tailor interventions to the process of recovery for individuals; 

  (B) ability to tailor interventions with readiness to change; and 

  (C) ability to support individuals who choose to participate in 12-step recovery programs.  

(b) Within 90 days of the effective date of this subchapter, entities must ensure that staff who provide services to individuals with COPSD, and who have not previously done so, have demonstrated the competencies described in subsection (a) of this section. These competencies may be evidenced by compliance with current licensure requirements of the governing or supervisory boards for the respective disciplines involved in serving individuals with COPSD or by documentation regarding the attainment of the competencies described in subsection (a) of this section. For unlicensed staff delivering these services, these competencies are evidenced by documentation regarding their attainment as required in subsection (a) of this section.

§411.659. Quality Management.


(a) The LMHAs and MCOs must develop and implement a plan for quality management of services to individuals with COPSD as required in §412.317 (relating to Quality Management) of Chapter 412, Subchapter G of this title, governing Mental Health Community Services Standards.
(b) The SMHFs must develop and implement a plan for quality management of services to individuals. The plan must be incorporated into the Improving Organizational Performance System (IOPS) and must identify clinical measures. The plan must describe the following: 

  (1) activities for measuring, assessing, and improving processes for delivering services in accordance with this subchapter; and 

  (2) methods for evaluating and improving outcomes for individuals receiving services.
§411.660. Screening, Assessment, and Treatment Planning.
(a) Screening and assessment. When a screening determines an assessment is necessary, an integrated assessment must be conducted to consider relevant past and current medical, psychiatric, and substance use information, including: 

 (1) information from the individual (and LAR on the individual's behalf) regarding the individual's strengths, needs, natural supports, responsiveness to previous treatment, as well as preferences for and objections to specific treatments; 

 (2) the needs and desire of the individual for family member involvement in treatment and services if the individual is an adult without an LAR; and 

 (3) recommendations and conclusions regarding treatment needs and eligibility for services for individuals. 

(b) Treatment plan development. 

 (1) The individual (and LAR on the individual's behalf, if applicable) must be involved in all aspects of planning the individual's treatment. If the individual has requested the involvement of a family member, then the provider must attempt to involve the family member in all aspects of planning the individual's treatment. 

 (2) The treatment plan must identify services to be provided and must include measurable outcomes that address COPSD. 

 (3) The treatment plan must identify the LAR's or family members' need for education and support services related to the individual's mental illness and substance abuse and a method to facilitate the LAR's or family members' receipt of the needed education and support services. 

 (4) The individual, LAR, and, if requested, family member, must be given a copy of the treatment plan.

(c)  Treatment plan review.  Each individual’s treatment plan must be reviewed in accordance with DSHS-defined timeframes and the review must be documented.
(d) Progress notes. The medical record notes must contain a description of the individual's progress towards goals identified in the treatment plan, as well as other clinically significant activities or events.

(e) Episode of care summary. Upon discharge or transfer of an individual from one entity to another, the individual’s medical record must identify the services provided according to this subchapter and the items referenced in §412.322 (relating to Provider Responsibilities for Treatment Planning and Service Authorization) of Chapter 412, Subchapter G of this title, governing Mental Health Community Services Standards.
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