
TEXAS DEPARTMENT OF STATE HEALTH SERVICES 


P.O. Box 149347 
Austin, Texas 78714-9347 

1-888-963-7111 
JOHN HELLERSTEDT, M.D. 1TY: 1-800-735-2989 
COMMISSIONER www.dsbs.state.tx.us 

BHP Broadcast MSG 253 

July 15, 2016 
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Peggy Perry, Director, State Hospital Services Section 
Mary Sowder, Director, Program Services Section I 

Re: 	 Clarification on Broadcast Message #249 Relating to Amendment, 25 Texas 
Administrative Code, Chapter 412, Subchapter D, governing Mental Health Services-
Admission, Continuity, and Discharge 

Request for Informal Comment On: 
Amendment, 25 Texas Administrative Code, Chapter 412, Subchapter D, 

governing Mental Health Services-Admission, Continuity, and Discharge 
Informal Comments Due: August 15, 2016 

This broadcast replaces the docwnents and the timeline for infonnal comment submission 
provided in broadcast #249 on June 15, 2016. 

The proposed rules governing requirements for the provision ofmental health services specific to 
admission, continuity, and discharge will be published for fonnal comment October 2016 in the 
Texas Register. 

A PDF version ofthe draft preamble and rules is attached to this broadcast. Comments may be 
submitted to: MHSArules@dshs.state.tx.us. Please title the subject line "Informal Comments for 
25 TAC 412 D." Comments should include the citation for the section that you are referencing, 
suggestions for alternative language, and a rationale for the alternative language. 

An Equal Opportunity Employer and Provider 
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'Pitle 2S:-Health Services 
Part 1. Department ofState Health Services 
Chapter 412. Local Mental Health Authority Responsibilities 
Subchapter D. Mental Health Services-Admission, Continuity, and Discharge 
Repeals and New §§412.151 - 412.231 

Proposed Preamble 

The Executive Commissioner of the Health and Human Services Commission, on behalf of the 
Department ofState Health Services (DSHS), proposes the repeal of §§412.151 -412.154, 
412.161-412.163,412.171-412.179,412.191-412.195,412.201-412.208,412.221,and 
412.231, and new §412.151 - 412.155, 412.161 - 412.163, 412.171 - 412.180, 412.191 
412.195, 412.201 -412.208, 412.221, and 412.231, concerning admission, continuity, and 
discharge practices. 
BACKGROUND AND PURPOSE 

The rules are being revised in compliance with Government Code, §2001.039, which requires 
that each state agency review and consider for readoption each rule adopted by that agency 
pmsuant to the Government Code, Chapter 2001 (Administrative Procedure Act). Sections 
§412.151 -412.154, 412.161 - 412.163, 412.171 -412.179, 412.191 -412.195, 412.201 
412.208, 412.221 and §412.231 have been reviewed and DSHS has determined that reasons for 
adopting the sections continue to exist because rules on this subject are needed to administer the 
program effectively. 

The new rules will outline requirements for admission, continuity, and discharge practices for 
individuals in the community in need ofemergency or long-tenn mental health services, as well 
as, those that require inpatient treatment in SMHFs or DSHS-contracted beds at private 
psychiatric facilities. 

Throughout the subchapter, the terms "Texas Department ofMental Health and Mental 
Retardation (TDMHMR)" and "Texas Department ofHealth (TOH)" are replaced with 
"Department of State Health Services (DSHS);" the tenn "Texas Department ofProtective and 
Regulatory Services" is replaced with "Department ofFamily and Protective Services (DFPS);" 
the term "Board ofNurse Examiners for the State ofTexas" is replaced with the tenn ''Texas 
Board ofNmsing;" "mental retardation" is replaced with "intellectual disability or related 
condition;" and references to "Advocacy, Inc." are replaced with "Disability Rights Texas." 
References to exhibits in this subchapter are deleted because they are outdated. Each reference is 
replaced with language explaining the updated content within the rule language as it relates to 
the exhibit it replaces. 

SECTION-BY-SECTION SUMMARY 

Division 1 : General Provisions 

Section 412.151 describes the purpose of the subchapter which is to reduce or eliminate barriers 
to accessing care and to transitioning between and among system components for individuals 
receiving DSHS Mental Health and Substance Abuse (MHSA) Division services by ensuring: 
clinically appropriate treatment based on level of acuity and needs; timely access to evaluation 
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and treatment services in the least reatrictive, most appmpriate s~oam~ unintem1pted 
services during transition between service types or providers. 

Section 412.152 sets forth the subchapter's application to providers ofmental health services to 
include admission, continuity, and discharge practices. The subchapter is applicable to the 
following: State Mental Health Facilities (SMHFs), contracted psychiatric beds, local mental 
health authorities (LMHAs) or local behavioral health authorities (LBHAs) whose local service 
area is not served by a Managed Care Organization (MCO), an LMHA/LBHA whose local 
service area is served by an MCO, to the ex.tent compliance with one or more provisions ofthis 
subchapter is required in the LMHA/LBHA's contract with DSHS, and an MCO, to the extent 
compliance with one or more provisions of this subchapter is required in the MCO's contract 
with DSHS. New language has been added to reflect Application and Responsibility for 
Compliance that includes contracted psychiatric beds (PPB). LBHA has been added to reflect 
the changes in NorthST AR. 

Section 412.1 SJ sets forth the definitions that are used in the subchapter. Revises, adds, and 
deletes definitions that are used in this subchapter. Definitions that are proposed for readoption 
include the terms "Absence," "absence for trial placement" "Day," "Discharge," "Discharged 
unexpectedly," "Emergency medical condition," ''Patient," "Prescriber ofmedication," " 
"Transfer," and "Treating physician." 

Revised or new definitions for terms that are included are "Admission," "Adolescent," 
"Advanced directive," "Advanced practice registered nurse," "Alternate provider," 
"Assessment," "Assisted living facility," ''Capacity'', "Client assessment and registration system 
(CARE) Clinical management for behavioral health services (CMBHS)," "Community resoW'ce 
agency group(CRCG)," "Contracted psychiatric beds,U "Continuity ofservices," ''Co-occurring 
psychiatric and substance use disorder, (COPSD)," "Crisis services," "Crisis stabilization unit," 
''Designated LIDDA," "Designated LMHA/LBHA," ''Family violence," "Inpatient services." 
"Involuntary patient," "Legally authorized representative (LAR)," "LMHA/LBHA designated 
staff member," "LMHA/LBHA liaison staff," "LMHA/LBHA-network provider," 
"LMHA/LBHA services," "Local behavioral health authority (LBHA):' "Intellectual 
developmental disability," "Local mental health authority,(LMHA)," "Local intellectual 
developmental disability authority (LIDDA)," "Local service area" "Managed care 
organization," "Mental illness," "Mental health priority population,'' "Minor," " Non third-party 
payor," "nursing facility/' "Ombudsman,., "Other inpatient provider," ''Provider," "Pennanent 
residence," "Personal care services," ''Physician assistant," "Priority population," "Qualified 
mental health professional-Community services (QMHP-CS)," "Screening,'' "Special needs 
offender," "Special needs offenders with serious mental illnesses (SNO-SMI)," "State mental 
health facility, (SMHF)" "State-supported living center (SSLC)," "Substance use disorder," 
"Unifonn assessment", and "Voluntary patient." 

The definitions in the existing rules "Assessment professional,'' "Designated MRA" and State 
mental retardation facility (SMRF)" are not being proposed and have been deleted. 

Section 412.154 sets forth the requirements for utilization management agreements between 
SMHFs and LMHA/LBHAs. Language for Waco Center for Youth has been deleted. 

Section 412.155 is a new rule and sets forth processes for non third-party payor notifications and 
appeals for LMHA/LBHAs and additionally describes the complaint process for an SMHF. 
Describes the LMHA/LBHA process, notification and timeframes for such appeal. The process 



July 15, 2016 
Page4 

dascribed in this section provides notification and appeal processes for individuals who aro non
Medicaid eligible. 

Division 2: Screening and Assessment for Crisis Services and Admission to LMHA or LBHA 
Services--LMHA or LBHA Responsibilities 

The Division 2 title has been revised to reflect the addition ofan LBHA. 

Section 412.161 sets forth the requirements for screening and assessment into crisis services and 
long-term mental health services at the LMHNLBHAs. New language bas been added to reflect 
the LMHA/LBHA responsibilities and the approved assessment tool approved by DSHS to 
determine eligibility. 

Section 412.162 sets forth the requirements for determining a county ofresidence for individuals 
seeking admission into LMHA/LBHA services. This section also adds language that the 
LMHA/LBHA must initiate or continue providing clinically necessary services, including 
discharge planning, during the dispute resolution process. 

Section 412.163 sets forth the requirements for determining the most appropriate and available 
treatment alternative to include outpatient and inpatient mental health services. This section 
broadens the crisis services alternatives offered in the community which requires the 
LMHA/LBHA to assign a liaison staff person when using an alternate provider ofinpatient 
services upon admission to the facility. 

Division 3: Admission to SMHFs and Other Inpatient Providers--SMHF and Other Inpatient 
Provider Responsibilities 

The Division 3 title has been modified to reflect other inpatient provider responsibilities 

Section 412.171 sets forth general admission criteria for SMHFs and other inpatient providers, 
with the exception ofthe Waco Center for Youth. 

Section 412.172 sets forth admission criteria for maximum security units. North Texas State 
Hospital Vernon Campus has been deleted from the rule and the section title and the rule text 
have been replaced with Admission Criteria for a Maximum Security Unit. Also, the Texas 
Criminal Code Procedures has been updated. 

Section 412.173 sets forth admission criteria for an adolescent forensic unit. North Texas State 
Hospital Vernon Campus has been deleted ftom the rule and the section title and the rule text 
have been replaced with Admission to an Adolescent Forensic Unit. 

Section 412.174 sets forth admission criteria for Kerrville State Hospital. This section has been 
added to reflect the admission pursuant to Texas Criminal Code Procedures, Chapter 468 or 
Chapter 46C in accordance with Chapter 415, Subchapter O ofthis title (relating to 
Determination ofManifest Dangerousness). 

Section 412.175 sets forth admission criteria for Waco Center for Youth. Criteria language has 
been modified; managing conservatorship under (TDPRS) has been deleted; and denial and 
appeal processes have been added. 
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Section 412.176 sets ferth the fefftHremenm fer wluntary admissi0n te-SMl:I~ 
contracted providers. Section title revised to reflect the LMHNLBHA responsibilities to CPB. 
(1) (A) (ii) language "and has not been married "has been removed to accurately reflect the 
language in THSC, Chapter 572; section 572.001. In subsection (a)(l) (C), language was added 
for a person that does not consent to treatment. Subsection (b) added least restrictive 
envirorunent language. Subsection (c) deleted preliminary examination and replaced with 
examination language. In subsection ( c )(1), language was added for a physician to conduct the 
preliminary assessment. Subsection (d) added admission criteria language. Subsection (f) added 
capacity to consent language. Subsection (j) revised the periodic evaluation time frame for 
continued need of voluntary inpatient treatment by a physician from no less than three times a 
week to every month in accordance with THSC, §572.003. 

Section 412.177 sets forth the requirements for admission to SMHFs or other inpatient 
contracted providers under emergency detention. In subsection (b) ( 1), the timeframe for the 
physician examination has been changed from 24 to 12 homs after the person is apprehended by 
the peace officer or transported for emergency detention. In subsection (e) the intake process 
language updated to reflect this change. 

Section 412.178 sets forth the requirements for admission to SMHFs or other inpatient 
contracted providers under order ofprotective custody or court-ordered inpatient mental health 
services. In subsection (b ), the order for admission has been modified to reflect the physician 
designee, an Advanced Practice Registered Nurse with delegated authority or a Physician 
Assistant with delegated authority to issue and sign a written order admitting the person 
according to §414.176(f) ofthis title (relating to Voluntary Admission to State Mental Health 
Facility or Contracted Psychiatric Beds). 

Section 412.179 sets forth admission procedure requirements for SMHFs or other inpatient 
contracted providers. Language was updated to reflect the additions ofan LBHA. 

Section 412.180 sets forth requirements for voluntary treatment following involuntary admission 
for SMHFs or other inpatient contracted providers. In paragraph (2) (B), specific to the patient's 
treating physician will determine ifthe patient has capacity to consent as set forth in §412.176 of 
this title. 

Division 4: Transfers and Changing LMHAs or LBHAs 

Section 412.191 sets forth requirements for transferring clients from one SMHF to another 
SMHF. The reference to LBHA has been added. In subsection (f), the language CPB has been 
added to reflect the LMHA/LBHA responsibilities for transfers. 

Section 412.192 sets forth requirements for transferring clients between a SMHF and a state 
supported living center. The section title has been updated to reflect the new tenninology for 
state supported living centers. 

Section 412.193 sets forth requirements for transferring clients between a SMHF and an out-of
state institution. 

Section 412.194 sets forth requirements for transferring clients between a SMHF and another 
institution in Texas. 
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Section 4 I 2. I95 sets tbrth requimnenta and prooesses- fer changing the LMHA/LBHA 
responsible for the provision ofmental health services. 
The following language was added: a screening assessment in accordance with §412.322 ofthis 
title (relating to Provider Responsibilities for Treatment Planning and Service Authorization) 
shall authorize an initial 180 days for adults and 90 days for children, transitioning and receiving 
ongoing care including the provision ofmedications; the screening assessment has been replaced 
with pre-admission assessment; and language has been added specific to the LMHA, LBHA 
maintaining an open status in CARE/CMBHS for 90 days or until notified ofthe person's 
admission to another LMHA, LBHA. 

Division 5: Discharge and Absence Trial Placement from a SMHF or Contracted Psychiatric 
Beds 

The Division title bas been modified to reflect the term CPB. 

Section 412.201 sets forth the requirements for discharge planning at a SMHF or contracted 
private psychiatric beds. Language has been added to reflect the discharge responsibilities of the 
LMHA/LBHA with contracted private psychiatric beds. Language has been added to reflect that 
the LMHA/LBHA is responsible for identifying the community resources to be offered to the 
patient. Ifcommunity placement is a nursing facility the nursing facility will participate in the 
first interdisciplinary team meeting. The final diagnosis is based on the current addition ofthe 
diagnostic statistical manual ofmental disorders (DSM) and approved by DSHS. Language has 
been added specific to processes when there is a disagreement between the LMHA/LBHA and 
the hospital treatment team. In addition, language was added to address individuals committed 
pursuant to TCCP, 46C or 46.03 and the responsibilities ofthe SMHF. 

Section 412.202 sets forth special considerations for populations ofindividuals admitted to 
SMHFs/CPB such as those admitted three or more times in a 180-day period, those eligible for 
Preadmission Screening and Resident Review, those on absence for trial placement, those 
appropriate for assisted living post discharge, those eligible for Home and Community Based 
Services-Adult Mental Health Recovery, and special needs offenders. 

The language related to ATP have been deleted and replaced with subsection (b ), preadmission 

screening and evaluation (PASRR) language has been added as described in 42 Code ofFederal 
Regulations, Part 483, Subpart C. Subsection (d) (1) added language specific to referrals to a 
Crisis stabilization Unit (CSU) in that the facility must be licensed. In subsection (g), Home and 
Community Based services-Adult mental health (HCBS-AMH) language has been added to be 
consistent with the provider manual. In subsection (i), Special Needs offenders, language has 
been added to reflect the processes and responsibilities of the LMHA/LBHA when an SNO is 
released afterhours from state jail or prison. Also, language has been modified specific to the 
SMHF notifying Texas Correctional office on Offenders with Medical or Mental Impairments 
(TCOOMMI) prior to the discharge ofan individual known to be on parole. 

Section 412.203 sets forth the requirements for the discharge ofvoluntary patients from a SMHF. 
Language was added specific to the patient no longer benefitting from inpatient services as 
required by§412.201 ofthis title (relating to Discharge Planning). 

Section 412.204 sets forth the requirements for the discharge ofinvohmtary patients from an 
SMHF. Language was added specifically to direct the administrator ofa SMHF to forward the 
discharge packet ofan individual committed under Texas Criminal Codes to the jail and the 
LMHA/LBHA. 
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Section 412.205 sets forth the requirements for the discharge ofminors from the Waco Center 
for Youth. New section and includes language specific to the responsibilities ofWaco Center for 
Youth and the requirement ofthe coordination ofa CRCG with the LMHA or LBHA. 

Section 412.206 sets forth the requirements for absences from an SMHF. Also, a reference to an 
LBHA was added. 

Section 412.207 sets forth the requirements for absence for trial placement from an SMHF. 

Section 412.208 sets forth the procedures that must be enacted upon discharge or absence for 
trial placement from an SMHF. Language was added for the SMHF to make reasonable effort to 
contact the patient's family ofdischarge if the patients grants this permission. Language has been 
deleted specific to individuals younger than 16 years ofage and is or has been married per SB 
718. 

Section 412.209 sets forth the requirements for contact and implementation ofa continuing care 

plan post discharge and absence for trial placement from an SMHF. Language added specific to 

provider responsibilities for treatment plBMing and service authorization in accordance with 

§412.322 ofthis title. 


Division 6: Discharge from LMHA or LBHA 

Section 412.221 sets forth the requirements for discharge from LMHA/LBHA services. 

Language added specific to the LHMA/LBHA responsibilities upon discharge regardless ofthe 

reasons for discharge and the authorization oftransitional service package for 90 days. 


Division 7: Training 


Section 412.231 sets forth assessment and intake training requirements at an SMHF. Language 

added specific to the requirements of training at a SMHF specific to assessment and intake. 


FISCAL NOTE 


Lauren Lacefield Lewis, Assistant Commissioner for the MHSA Division, has detennined that 

for each year of the first five years that the sections will be in effect, there will be no fiscal 

implications to state or local governments as a result ofenforcing and administering the sections 

as proposed. 


SMALL AND MICRO-BUSINESS IMPACT ANALYSIS 


Ms. Lacefield Lewis has also detennined that the proposed rules will have no direct adverse 

economic impact on small businesses or micro-businesses. This was determined by interpretation 

that small businesses and micro-businesses will not be required to alter their business practices in 

order to comply with the sections. 


The rules may have direct application to the 37 LMHA/LBHAs, two Community Centers, one 

LBHA, one Behavioral Health Organization (ValueOptions, Incorporated), and private providers 

who deliver appropriate and adequate mental health services to the citizens ofTexas, none of 

which meet the definition ofsmall or micro-business under the Government Code, §2006.001. 
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Theremre, BD eeBftefflie impaet statemeBt ed ,egulatery tlexihility analysis for sma11 INBiAossoa 
are not required. 

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL EMPLOYMENT 

There are no anticipated economic costs to persons who are required to comply with the sections 
as proposed. There is no anticipated impact on local employment. 

PUBLIC BENEFIT 

In addition, Ms. Lewis has determined that for each year ofthe first five years the sections are in 
effect, the public wi11 benefit from adoption of the sections. The public benefit anticipated as a 
result ofenforcing or administering the sections is to reduce or eliminate barriers to accessing 
care and to transitioning between and among system components for individuals receiving 
DSHS-funded mental health services by ensuring: 

• 	 clinically appropriate treatment based on level of acuity and needs; 
• 	 timely access to evaluation and treabnent services in the least restrictive, most 


appropriate setting of care; and 

• 	 uninterrupted services during transition between service types or providers. 

REGULATORY ANALYSIS 

DSHS has determined that this proposal is not a "major environmental rule" as defined by 
Government Code, §2001.0225. "Major environmental rule" is defined to mean a rule the 
specific intent ofwhich is to protect the environment or reduce risk to human health from 
environmental exposure and that may adversely affect, in a material way, the economy, a sector 
ofthe economy, productivity, competition, jobs, the environment or the public health and safety 
ofa state or a sector of the state. This proposal is not specifically intended to protect the 
environment or reduce risks to human health from environmental exposure. 

TAKINGS IMPACT ASSESSMENT 

DSHS has determined that the proposal does not restrict or limit an owner's right to his or her 
property that would otherwise exist in the absence ofgovernment action and, therefore, does not 
constitute a taking under Government Code, §2007.043. 

PUBLIC COMMENT 

Comments on the proposal may be submitted to Vicky Hall, Crisis Services and Client Rights 
Unit, Department ofState Health Services, 8317 Cross Park Drive, Suite 350-D, Mail Code 
2018, P.O. Box 149347, Austin, Texas 78754, phone (512) 838-4349 or by email to 
MHSArules@dshs.state.tx.us. Comments will be accepted for 30 days following publication of 
the proposal in the Texas Register. 

LEGAL CERTIFICATION 

The Department of State Health Services General Counsel, Lisa Hernandez, certifies that the 
proposed rules have been reviewed by legal counsel and found to be within the state agencies' 
authority to adopt. 

mailto:MHSArules@dshs.state.tx.us
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STATUTORY AUTHORITY 

The amendments are authorized by §534.0535, which requires the board to adopt rules requiring 
continuity ofservices and planning for patient or client care between DSHS facilities and local 
mental health or mental retardation authorities; Government Code, §531.0055, and Health and 
Safety Code, § 1001.075, which authorize the Executive Commissioner ofthe Health and Human 
Services Commission to adopt rules and policies necessary for the operation and provision of 
health and human services by DSHS and for the administration ofHealth and Safety Code, 
Chapter 1001. 

The amendments affect Government Code, §531.0055; and Health and Safety Code, §534.053, 
§534.058, and §1001.075. 

Contact Vicky Hall with questions or concerns by email at yicky.hall@dshs.state.tx.us or by 
phone at 512-838-4349. 

mailto:yicky.hall@dshs.state.tx.us



