January 9, 2004

Mr. Michadl Ford, Chairman
Texas Radiation Advisory Board
1100 West 49" Street

Austin, Texas 78756

Dear Mr. Ford:

The Texas Commission on Environmental Quality (TCEQ) appreciates the August 23, 2003
recommendation for adoption of Low-Level Radioactive Waste Disposal Rules in Title 30, Texas
Administrative Code (TAC), Chapters 37, 39, 305, and 336 by the Texas Radiation Advisory Board
(TRAB). We thank you for your September 19, 2003 letter providing comments on the proposed
revisons to Low-Level Radioactive Waste Disposal Rules. | would like to take this opportunity to
respond to TRAB comments in writing on behalf of the TCEQ in the attached document.

As you know, the TCEQ's rulemaking implements recent state legidation that authorizes the licensing of
alow-level radioactive disposal facility to a private entity applicant. The statute authorizes the licensing
of a compact waste disposal facility and a federd facility waste disposal facility under one license. The
State of Texas is committed to retaining its status as an Agreement State, and the statute requires that the
TCEQ assure that the management of low-level radioactive waste is compatible with applicable U.S.
Nuclear Regulatory Commission standards.

| am aso enclosing a copy of the adopted rules which were published in the Texas Register on January 2,
2004. [NOT ATTACHED IN THISEMAIL] If you have any questions, please feel free to contact me at
(512) 239-6731 or by eectronic mail at gablons@tceg.state.tx.us or contact Mr. Devane Clarke at (512)
239-5604 or electronic mail at dclarke@tceg.state.tx.us.

Sincerely,

Susan M. Jablonski
Low-Level Radioactive Waste Specialist

DC/SMJjb

ccC: Devare Clarke, RML, MC-126
bcc:  George FitzGeradd, RML, MC-126
Don Redmond, OLS, MC-173
Lisa Roberts, OLS, MC-173
John Racandlli, OAS, MC-214



Comments of Individual Texas Radiation Advisory Board Members

Rule Log No. 2003-037-336-WS for proposed rules:

30 TAC Chapter 37, Subchapter T, Financial Assurance for Disposal of Low-L evel
Radioactive Waste

30 TAC Chapter 39, Public Notice

30 TAC Chapter 305, Consolidated Permits

30 TAC Chapter 336, Radioactive Substance Rules

Odis M ack, I nsurance Member

837.9050 on Financial Assurance Mechanisms, relating to Part (f) allowing insurance as a
mechanism

1. Choose financially-sound insurance companies with a minimum of $50-80 billion in assets
and the highest rating from the insurance rating institutions such as Best, etc.
Response: Theruleshave applied the highest financial strength category given by
A.M. Best Company, XV, which is equivalent to $2 billion in capital, surplus, and
unconditional reserves. Therulesrequirean “A” rating which is*excellent,” and only
onerung below “superior.” The commission believesthat these standards provide the

necessary assurance of the primary insurer’s capacity to perform. Substandard
insurersareexcluded by thiscriteria. Licensed insurersare membersof the Texas

Guarantee Fund, and are €ligible under these rulesto provide insurance if they meet
theratings and financial strength requirements.

Timing of Coverage

1. Exclude companies in the "substandard" insurance category and include companiesthat are
members of the Texas Guarantee Fund.
Response: The commission disagreesthat the minimum financial strength and
financial size categoriesin 837.9050(f)(1) for a qualifying insurer need to be adjusted.
Therules have applied the highest financial strength category given by A.M. Best
Company, XV, which is equivalent to $2 billion in capital, surplus, and unconditional
reserves. Therulesrequirean “A” rating which is*excellent,” and only one rung
below “superior.” The commission believesthat these standards provide the necessary
assurance of the primary insurer’s capacity to perform. Substandard insurersare
excluded by thiscriteria. Licensed insurersare membersof the Texas Guarantee Fund,
and are eligible under theserulesto provideinsuranceif they meet theratings and
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Comments of Individual Texas Radiation Advisory Board Members
financial strength requirements. The commission made no changein response to these
comments.

Exclude al polices that may include sudden and accidental clauses. Look for an “All Risk

Response: Insuranceissued in accordance with 837.9050(f) provides a funding
mechanism for the licensee’ s financial assurance obligationsthat is unaffected by
whether an event or activity addressed by the financial assurance was of a sudden or
accidental nature.

Ask the writing agent about his “errors and omissions” insurance coverage and limits. Thisis
avery important factor if there is a coverage question.

Response: The commission respondsthat concerns about errorsor omissionson the
part of an agent have been addressed by the revisions recommended by the Texas
Department of Insurance (TDI), replacing the certificate of insurance with an
endorsement to the policy. TDI recommended that the language necessary to comply
with the rules be included in an endor sement that must be attached to the policy, so that
all theterms of coverage are contained within the policy agreement.

Ask for the opportunity to design this product with head underwriter of the company. Know
your exact coverage and exclusions!

Response: The commission has made conforming changesto the rulesto makethe
proposed certificate of insurance an endor sement to the insurance policy based on
commentsfrom TDI. Thischange addressesthe TRAB recommendation that the
commission should know the coverage and exclusions of the policy, since the
endor sement incor por ates the requirements of 837.9045(a)(5) and 837.9050(f). The
insurer covenantsin the endor sement that any provision of the policy inconsistent with
such regulationsis amended by the endor sement to eliminate the inconsistency.

Comments and questions from TRAB meeting discussion:

1.

In alowing insurance as a financia assurance mechanism, if there is an event of human
error, if thereis aloss, a company will look for the exclusions.

Response: Thecommission has deter mined that to be acceptable, the insurance policy
must be a funding arrangement as protective and financially sound as the other
financial assurance options. To addressthe concern that the insurance company will
look for exclusionsto deny a claim, the commission is adopting a recommendation from
TDI that the certificate of insurance be replaced by an endor sement to the insurance
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Comments of Individual Texas Radiation Advisory Board Members
policy. The endorsement bindstheinsurer to the requirementsin 837.9045(a)(5) and
837.9050(f) and eliminates policy provisionsinconsistent with these subsections.

Financial Liability of Licensee

2. Consider the $20 million dollars over time that the permit runs, dollars now will not be close
to what is needed later.

Response: The commission agrees and shar es the same concer ns with the adequacy of
financial assurance over along period of time. Therefore, therulesrequire commission
to conduct an annual review of the cost estimates for financial assurance. As cost
estimatesincrease, financial assurance must also increase. The Texas Health and Safety
Code specifies that the financial assurance for corrective action isrequired to address
unplanned events occurring after decommissioning. Prior to decommissioning, it isthe
licensee' s financial responsibility to address corrective action irrespective of financial
assurance funding. The commission notes that the financial assurance requirement for
corrective action may exceed $20 million, but it must be at least that amount.

3. Arethere companies that will write this type of policy?

Response:  The commission agreesthat the insurance option of financial assurance for
decommissioning and other activitiesisnot thetypical risk transfer arrangement
common to insurance contracts. However, the Texas Health and Safety Code lists
insurance as one of the allowable financial assurance options, aslong astheform and
content are acceptable to the commission. The commission has deter mined that to be
acceptable, the insurance policy must be a funding arrangement as protective and
financially sound as the other financial assurance options. Whether thereisa market
for this product will be determined by the industry; however, other financial assurance
optionsare available.

Financial Liability of Licensee
1. Financia strength of the company will be important.

Response: Theruleshave applied the highest financial strength category given by
A.M. Best Company, XV, which isequivalent to $2 billionin capital, surplus, and
unconditional reserves. Therulesrequirean “A” rating which is“excellent,” and only
onerung below “superior.” The commission believesthat these standards provide the
necessary assurance of the primary insurer’s capacity to perform.

2. Sudden and accidental are key words for coverage in insurance. If it is not that, it comes
under ‘maintenance’ and that is where coverage issues will be of concern for exclusions.
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Comments of Individual Texas Radiation Advisory Board Members

Response: Sudden and nonsudden accidental occurrences are defined in Title 30, Texas
Administrative Code, Chapter 37, Subchapter E, 837.402, Definitions. Section
37.9059(a) statesthat the licensee must comply with the requirements of Subchapter E.

Earl Erdmann, Well Service Industry

Health and Safety Code Sec. 401.204 provisions on acquisition of property and the respective
parts of the TCEQ proposed rules in §336.808 Ownership of Land and Buildings:

1. Minera rights- How will assurance be guaranteed that slant drilling is prohibited? Isthis
possible or permissible? (Law states "to the extent permissible....")
Response: Intrusionsinto the land disposal facility, including slant drilling, are
addressed by requiring state or federal owner ship of the land on which the disposal site
islocated as provided in Title 30, Texas Administrative Code, 8336.734(a). Stateor
federal owner ship assures adequate control of the disposal site after closure, and
reduces the potential for inadvertent intrusion into the site. Under 8336.728, a site
should be selected so that future developments, including oil and gas exploration and
development, are not likely to affect the ability of the land disposal facility to meet
per formance objectives. Under 8336.728(c), disposal areas should be avoided that have
known natural resources which, if exploited, would result in failure to meet
performance objectives. The disposal site shall not be located wher e near by facilities or
activities, including oil and gas exploration and development, could adver sely impact
the ability of the site to meet the performance objectives or significantly mask the
environmental monitoring program. In the executive director’s application selection
process, Tier | Criteriainclude the consideration of the adequacy of the proposed
facility to safely isolate, shield, and contain low-level radioactive waste (LLRW) from
mankind and mankind’s environment. Tier | Criteria also include consider ation of the
natural characteristics of the disposal site including the compatibility of disposal
activitieswith any uses of land near the site, such asoil and gas exploration and
development, that could affect the natural performance of the site or that could affect
monitoring of the disposal facility.

2. Condemnation - Could you explain details on this? In particular, will the state be exercising
eminent domain powers?
Response: Whether the state will be exer cising eminent domain power s depends on
whether an applicant ownsthe mineral interestsin fee simpletitle underneath the
property on which a proposed land disposal facility isto be located and whether the
commission decidesto request the Texas attorney general to institute condemnation
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Comments of Individual Texas Radiation Advisory Board Members

proceedings. House Bill 1567, 78" Texas L egislature, Regular Session, amended Texas
Health and Safety Code, 8401.204(c), to provide “ if an applicant cannot reach a surface
use agreement described by Subsection (b) with a private landowner, the attor ney
general shall, on request of the commission, institute condemnation proceedings as
provided under Chapter 21, Property Code, to acquire fee simpleinterest in the
mineral right.” The processfor requesting that the commission initiate a condemnation
proceeding is set out in §336.808(c).

Who will be paying for the mineral rights that are to be taken if that is the case?

Response: Section 336.808(c) providesthat the applicant shall pay for all costs
incurred by the commission in the process of obtaining the mineral interests. HB 1567
amended Texas Health and Safety Code, 8401.210, to provide that land and buildings
transferred to the state or federal government shall be transferred without cost.

. Regarding condemnation, who will put a value on the minerals?

Response: Section 336.808(c) requiresthe applicant petitioning the commission to
request the Texas attorney general to initiate condemnation proceedings under Texas
Property Code, Chapter 21, to provide an appraisal of the fair market value of the
mineral interests. The actual award of damagesin a condemnation proceeding is
determined by the special commissioner s of the condemnation proceeding or by order
of the district court or county court at law in which the condemnation proceeding is
heard.

Before a license can be issued, this must all be taken care of, correct?

Response: No license can beissued before ownership issues areresolved. Section
336.715(7) providesthat a license may beissued by the commission upon a finding that
theinstitutional control meetsthe requirements of 8336.734. Unless otherwise
exempted, 8336.734(a) requiresthat LLRW disposal occursonly on land owned in fee
by the state of federal government. Section 336.207 has been modified to emphasize
that an application for alicense to dispose of LLRW will not be approved unless an
applicant has acquired titleto the land and buildings, including the mineral estate, on
which the facility or facilitiesareto belocated. Therequirement can be met by either
having fee simpletitle to everything (by purchase or condemnation) or by having
acquired fee simplein the surface estate and an approved application for an exemption
to use a surface use agreement in lieu of having fee simpletitleto the mineral estate.

What if someone does not want to sell the minera rights?
Response: Applicants who do not own the surface and mineral rightsin fee smpletitle
underlying their proposed land disposal facilities are strongly encouraged to negotiate
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Comments of Individual Texas Radiation Advisory Board Members
with the owners of the outstanding intereststo acquire all interestsin the property prior
to submitting an application. However, if negotiations ar e not successful, HB 1567
amended Texas Health and Safety Code, 8401.204(c), to provide that the Texas attor ney
general shall, at therequest of the commission, initiate condemnation proceedings to
acquirefeesimpleinterest in the mineral rights, if an applicant cannot reach a surface
use agreement with a private landowner.

Comments and questions from TRAB meeting discussion:

837.9050 Section Financial Assurance Mechanisms, relating to Part (f) allowing insurance as a
mechanism:

1. After decommissioning, what happens with the insurance policy? Can you go into detail on
this?
Response: Upon any transfer of the license after decommissioning, the financial
assurance, which can includeinsurance as a viable mechanism, is converted to cash and
paid into the perpetual care account. Until that time, financial assuranceisavailableto
pay for the costs of post closure observation and maintenance and corrective action.

2. If the federal government takes over the site, will they take the liability?
Response:  On decommissioning of the federal facility waste disposal facility, the
licensee, the owner of the facility, and the waste generators, which will be the federal
government, may all beliable.

3. If thereisan event, not an act of God, it will be a mistake not covered by insurance. | want
to make sure this will be paid for.
Response: The commission agreesthat the insurance option of financial assurance for
decommissioning and other activitiesisnot thetypical risk transfer arrangement
common to insurance contracts. However, the Texas Health and Safety Code lists
insurance as one of the allowable financial assurance options, aslong astheform and
content are acceptable to the commission. The commission has deter mined that to be
acceptable, theinsurance policy must be a funding arrangement as protective and
financially sound asthe other financial assurance options. Whether thereisa market
for this product will be determined by the industry; however, other financial assurance
optionsare available.

To address the concern that the insurance company will look for exclusionsto deny a
claim, the commission is adopting a recommendation from TDI that the certificate of
insurance be replaced by an endor sement to the insurance policy. The endor sement
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Attachment 1:
Commentsof Individual Texas Radiation Advisory Board Members

bindstheinsurer to therequirementsin 837.9045(a)(5) and 837.9050(f) and eliminates
policy provisions inconsistent with these subsections.

Financial Liability of Licensee
General Comments and Questions:

4. Our job as aboard, number one, isto protect Texas residents. But we also need to make this
as feasible as possible because we need a disposal site.
Response: Public testimony was received on the need for an LLRW disposal facility in
Texas by both House and Senate committees during the 2003 Regular Session of the
Texas Legidature. The passage of HB 1567 includes a statutory milestone for the
commission to begin accepting applications for an LLRW disposal license by June 2004,
thus accelerating theinitial rulemaking process. HB 1567 also includes milestonesto be
reached throughout the licensing processin order to addressthe need for disposal
capacity in a timely manner.

5. IsMaine still liable to pay the fee to Texas even though the state is dropping out of the
Compact?
Response: The State of Maine passed emergency legislation in April 2002 to withdraw
from the Texas L ow-L evel Radioactive Waste Disposal Compact. The withdrawal of
Maineisscheduledto take effect in April 2004. Texas Health and Safety Code, Chapter
403, 87.05, statesthat “ A party state, other than the host state, may withdraw from the
compact by repealing the enactment of this compact, but thiswithdrawal shall not
become effective until two years after the effective date of the repealing legisation.
During thistwo-year period the party state will continue to have accessto the facility.
The withdrawing party shall remain liable for any payments under 84.05(5) and (6) of
Article 'V that were due during the two-year period and shall not be entitled to any
refund of payments previously made.”

Michad S. Ford, Waste Industry Member and TRAB Chair, Texas Radiation Advisory
Board

Chapter 305 — Consolidated Permits / Rule Log No. 2003-037-336 - No Comment.

Chapter 39 — Public Notice / Rule Log No. 2003-037-336 - No Comment.

Chapter 37 — Financial Assurance/ Rule Log No. 2003-037-336
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Comments of Individual Texas Radiation Advisory Board Members

1. *“Corrective action” definition. Why is there a distinction being made between “the”
compact waste disposal facility and “a’ federal waste disposal facility?
Response: No distinction was intended in the definition of “ Corrective action”
found in 837.9035. However, the definition of “ Corrective action” istaken from the
financial assurance requirement in Texas Health and Safety Code, §401.241(a).

“Post closure” definition and throughout the document: Use of “which” versus “that.” The
regulatory framework and language requires preciseness in word usage. “That” isthe
defining or restrictive pronoun, while “which” is the non-defining or non-restrictive pronoun.
The definition should properly read “ The activities that are identified ....” “That” and
“which” are not interchangeable. Ref. The Elements of Style, Strunk & White, p. 59.

Response: Theterm “which” was changed to “that” in the SECTION BY
SECTION DISCUSSION part of the preamble and in §37.9035 and §37.9050(f).

§37.9045(a). The concept of “liability coverage” isintroduced in this paragraph, but thereis
no further development in subsequent paragraphs and the balance of the discussion is silent
on “liability coverage.” Ref. 837.9045(a)(1 6) through (b).
Response: Referencesto “liability coverage” in thetitle and 837.9045(a)(1) have
been deleted as unnecessary. Specific liability coverage requirementsare found in
§837.9059.

§37.9050(f). Revisetoread“... by obtaining insurance that conforms to the requirements
....” This defines the type of insurance.
Response: Theterm “which” was changed to “that” in the SECTION BY
SECTION DISCUSSION part of the preamble and in §37.9035 and §37.9050(f).

837.9050(f)(2). This paragraph is close to incomprehensible. Recommend breaking it down
into smaller requirements and subrequirements that are more readily understood by the
public.
Response: Related to changes madein response to comments and addressing
TRAB'’s concerns with the readability of §37.9050(f)(2), the commission is
deleting proposed 837.9050(f)(2). The replacement of the certificate of insurance
with an endor sement to the policy addresses the enfor ceability issues of
§37.9050(f)(2), rendering the requirement for a separ ate statement from theinsurer
unnecessary.
The endor sement has been revised to incor por ate the covenant that the insurer will
not raise as a defense any provision of the policy that isinconsistent with the
requirements of 837.9050(f) and 837.9045(a)(5).
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Comments of Individual Texas Radiation Advisory Board Members

837.9050(f)(11). Thereisasignificant problem presented here where the executive director
is authorized to withhold payment after approved work has been completed in the event that
the forecasted work costs may outstrip the available funds. If there is a question on the
availability of adequate funding for the anticipated work, the decision on funding and
payment should be made prior to the commencement of work, or the work should be
performed under a task-order type contract with sufficient subdivision to allow the
appropriate monitoring of cost.
Response: This question assumes that the specific work has been approved,;
however, it isthe work plan that receives prior approval. The specific work
performed by a contractor may not be in accordance with the approved work plan.
The adopted rule makes the licensee responsible for ensuring that work performed
isin accordance with the approved work plan and that cost estimates that form the
basis for financial assurance are accurate. In practice, the licensee and insurer will
be working closely with the commission, and the work should be performed under a
task-order type contract with sufficient subdivision to allow the appropriate
monitoring of cost. Thisquestion also assumes an orderly and planned
decommissioning by the licensee, which may not be the case in a wor st-case or
adversarial situation.

§37.9050(f)(13). This bears out the fact that the “insurance” is not really “insurance’, if

there is a 100% probability that the policy will be paid out in full at the end of a given

period. Are there any insurance vehicles/companies that will write such a policy?
Response: The commission agrees that the insurance option of financial assurance
for decommissioning and other activitiesisnot thetypical risk transfer arrangement
common to insurance contracts. However, the Texas Health and Safety Code lists
insurance as one of the allowable financial assurance options, aslong asthe form
and content are acceptable to the commission. The commission has determined that
to be acceptable, the insurance policy must be a funding arrangement as protective
and financially sound asthe other financial assurance options. Whether thereisa
market for this product will be determined by the industry; however, other financial
assurance options are available.

Financial Liability of Licensee

1

837.9060(b &c). “Sudden accidental occurrences’ and “non sudden accidental
occurrences’ need to be defined. Also, the differencein liability coverage for the
occurrence types needs to be described.
Response: Sudden and nonsudden accidental occurrences are defined in Chapter
37, Subchapter E, 837.402. Section 37.9059(a) states that the licensee must comply
with the requirements of Subchapter E.
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Chapter 336 — Radioactive Substance Rules/ Rule Log No. 2003-037-336-WS

1

Professional Services: What is the basis for a 3.5 multiplier for contractor fringe and
indirect costs? This seems exorbitant. Do the cost estimates reflect those multipliers?
Response: Standard state government rates for professional services of scientists
and engineers on engineering service contractsreflect a multiplier of 3.0 to 4.0 times
the unburdened salary ratesfor state employeesin compar able positions; therefore,
amultiplier of 3.5 was used to estimate professional servicesrates. Fully burdened
costsfor state employeesare near 1.6%. The higher multipliersestimated for
professional servicesfrom consulting firms are due to a combination of their higher
salaries and higher overhead costs.

Page 39, 12. Delete “Radiation and” in the second sentence beginning with “HB 1678.”
Response: Definitionsareretained for “ Perpetual care account” and “Radiation
and perpetual care account” in 8336.2 because these terms ar e used inter changeably
in House Bill 1678, 78" Texas L egislature, Regular Session. HB 1678 statesthat the
radiation and perpetual care account isthe perpetual care account. Therefore, the
use of either term is acceptable.

Page 40, 113. Isit correct to conclude that if the monies from the Compact partners do not

materialize, then an applicant would be responsible for picking up the approximately $6M

tab? This appears to be the case and would appear to be prohibitive in nature.
Response: The $500,000 initial application processing feeisintended to recover
costsincurred by the commission for administrative review and compar ative review
of each application received. Thispayment ismade by each applicant. Additional
costs must be recovered by the commission that exceed thisinitial fee, including any
portion of administrative review, technical review, hearings, and other actual costs
associated with the licensing process. Asa matter of comparison, the State of Utah
has a $5 million initial fee for “ Any applicationfor a waste transfer, storage, decay
in storage, treatment, or disposal facility” with a statutory requirement to
“subsequently pay an additional fee to cover the coststo the state associated with
review of the application, . . ., studies, and servicesrequired to evaluate a proposed
facility.”

Payments made by non-host party states under Section 5.01 of the Compact under
Texas Health and Safety Code, 8403.006, are deposited in the state treasury to the
credit of the lowlevel waste fund, and have not been designated to pay for a private
company’s application processing fee or other administrative matters.
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Response: Demand respirator and air-purifying respirator are separately defined
termsin federal regulations. “Demand respirator” istheterm used by the NRC in
10 CFR 820.1003. Consistency between state and federal definitionsisrequired for
program compatibility.

Definition of DAC-hr continued from previous page. Change “five” to “5” in the last

sentence. Thisisan integer value. See additiona comments below on the use of words

instead of figures for numerical values requiring comparison to maintain compliance.
Response: The commission agreeswith this comments and changed theword *“ five”
totheinteger “5" in the definition of “ Derived air concentration-hour.”

Definition of “Distinguishable from background.” Insert the words “naturally-occurring”
between the words “the” and “background.” Otherwise, the definition allows the inclusion
of pre-existing manmade radioactivity in the area of interest.
Response: The definition of “ Distinguishable from background” isa matter of
compatibility with the federal definition. The federal definition of “ Distinguishable
from background” isprovided in 10 CFR Part 20.

Definition of “Individual monitoring” subparagraph (B). Recommend adding “1 DAC-hr =
2.5 mrem.”
Response: Thedefinition of “Individual monitoring” isa matter of compatibility
with the federal definition. Furthermore, therelationship of DAC-hour to millirem
isgiven in the federal definition of “derived air concentration-hour” in 10 CFR Part
20 and in the state definition of “Derived air concentration-hour (DAC-hour)” in
§336.2.

Definition of “Mixed waste.” Add the words “and low level radioactive waste” to the end of
the sentence.
Response: Theterms*“compact waste” and “federal facility waste” are defined to
beformsof LLRW. Inresponseto comment, the definition of “Mixed waste” in
8336.2 was modified to refer to the definition of hazardous waste in Title 30, Texas
Administrative Code, Chapter 335.

Definition of “Perpetual care account.” Delete the words “radiation and” to be consistent
with the balance of the document.
Response: Definitions areretained for “Perpetual care account” and “Radiation
and per petual care account” in 8336.2 because these terms ar e used inter changeably
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in HB 1678. House Bill 1678, 78" Texas L egisature, Regular Session, statesthat the
radiation and per petual care account isthe perpetual care account. Therefore, the
use of either term is acceptable.

10. Definition of “Radiation and Perpetual Care Account.” This definition should be deleted
since it has been changed to that described in comment 9 above.

11.

12.

Response: Definitionsareretained for “ Perpetual care account” and “Radiation
and perpetual care account” in 8336.2 because these terms are used interchangeably
in House Bill 1678, 78™" Texas L egislature, Regular Session. HB 1678 states that the
radiation and perpetual care account isthe perpetual care account. Therefore, the
use of either term is acceptable.

Definition of “ Specia nuclear material in quantities not sufficient to form a critical
mass.” The word change to this paragraph should be rejected. A desired ratio limit of
“1” should not be replaced by the word “one” since it implies no level of desired
precision.

Response: The commission agrees with these comments and changed theword
“one’ totheinteger “1" in the definition of “ Special nuclear material in quantities
not sufficient to form a critical mass.”

§336.103(a). Significant concern presented with the language in this paragraph. Again,
isit correct to conclude that if the monies from the Compact partners do not materialize,
then an applicant would be responsible for picking up the approximately $6M tab? This
appears to be the case and would appear to be prohibitive in nature.

Response: The $500,000 initial application processing feeisintended to recover
costsincurred by the commission for administrative review and compar ative review
of each application received. This payment is made by each applicant. Additional
costs must be recovered by the commission that exceed thisinitial fee, including any
portion of administrative review, technical review, hearings, and other actual costs
associated with thelicensing process. Asa matter of comparison, the State of Utah
has a $5 million initial fee for “ Any application for a waste transfer, storage, decay
in storage, treatment, or disposal facility” with a statutory requirement to
“subsequently pay an additional feeto cover the coststo the state associated with
review of the application, . . ., studies, and services required to evaluate a proposed
facility.”

Payments made by non-host party states under Section 5.01 of the Compact under
Texas Health and Safety Code, §403.006, ar e deposited in the state treasury to the
credit of the lowlevel waste fund, and have not been designated to pay for a private
company’s application processing fee or other administrative matters.

Page 13



Comments of Individual Texas Radiation Advisory Board Members

13. 8336.103(c). Isthe requirement of an “annual license fee” in conflict with HB 2292, or
was that restricted to TDH licenses.
Response: The annual license feeis not in conflict with House Bill 2292, 78" Texas
Legidature, Regular Session. HB 2292 amended Texas Health and Safety Code,
Chapter 12, Subchapter B, by adding 812.0111, which appliesto each licensing
program administered by the Texas Department of Health or by a regulatory board
that isunder thejurisdiction of the Texas Department of Health. HB 2292 only
appliesto licensesissued by the Texas Department of Health or that are under its
jurisdiction.

14. 8336.703. Does “concepts’ refer to “design concepts?” This should be clarified. How
does an applicant go about demonstrating that they’ ve done an adequate job of
“considering” the concepts called out in 10 CFR 61.7? Given the vagueness of the
wording, this requirement is very weak and lacks enforceability.

Response: The U.S. Nuclear Regulatory Commission commented that the
commission needed to clarify §336.703 to provide that the concepts of 10 C

guide the application of the rules because “ consideration” isnot equivalent to
adopting by incorporation. Section 336.703 has been modified to provide that the
concepts and requirements provided in 10 CFR 861.7 guide the application of rules
in Subchapter H.

15. 8336.708(a)(11). Reviseto read, “adecommissioning, site closure and stabilization plan
possessing those design features that are intended to facilitate disposal site closure ....”
Response: Thelanguagein 8336.708(11) istaken directly from federal requirements
in 10 CFR 861.12(g).

16. 8336.709. Thefirst paragraph appears to be missing an “(a).”
Response: Titlel, TAC §91.33(a)(1)(B), Rule Structure and Terminology, states
that theimplied “ (a)” will not be used in the rule language when thereisno “ (b).”
The commission made no change in response to this comment.

17. 8336.709(a)(1). The words “reasonable assurance” in the third sentence need to be
defined so that a consistent standard might be established.
Response: The use of the term “reasonable assurance” in §336.709 is consistent
with the NRC’s use of the sameterm in 10 CFR 861.40, General requirement.
Consistency in language and use of terms between federal and staterulesis
important for program compatibility. The applicant has the burden of proof in
demonstrating compliance with the feder ally-mandated perfor mance objectives.
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18.

19.

20.

21.

22.

8336.709(a?)(1). The concept of “peak dose” needs to be better defined. Over the span
of 1,000 years, there is no specified period over which the peak dose is to be calculated.
Isit “peak dose” in any given year?

Response: “Peak dose”’ isdefined asthe highest annual dose projected to be
received by the reasonably maximally exposed individual within any calculated time
frame. The 1,000 year time frame after site closureisa minimum time frame for
calculating dose for performance assessment. Theterm “peak dose” asused in
8336.709(1) is consistent with federal rules and federal guidance related to low-level
radioactive waste disposal.

8336.717(a). Thelast sentence should direct the reader to the location of the
requirements on the federal facility waste facility.

Response: Theterm “site” isdefined in 8336.702; however, the commission changed
theterm “disposal facility” to the term “compact waste disposal facility” in
8336.717(a) to avoid the use of undefined terms. Chapter 336, Subchapter J,
provides the requirementsfor the licensing of the disposal of federal facility wasteas
set out in §336.901.

§336.723. The words “reasonable assurance” need to be defined so that a consistent
standard might be established.

Response: The use of theterm “reasonable assurance” in 8336.723 is consistent
with the U.S. Nuclear Regulatory Commission’s use of the sameterm in 10 CFR
861.40, General requirement. Consistency in language and use of terms between
federal and state rulesisimportant for program compatibility. The applicant has
the burden of proof in demonstrating compliance with the federally-mandated

per for mance obj ectives.

8336.736(e). The terms “sudden and non-sudden accidental occurrences’ need to be
defined. If they are described in afederal requirements document, that document(s)
needs to be referenced.

Response: Sudden and nonsudden accidental occurrences are defined in Chapter
37, Subchapter E, 837.402, Definitions. Section 37.9059(a) states that the licensee
must comply with the requirements of Subchapter E.

8336.805. Thefirst paragraph appears to be missing an “(a).”

Response: Titlel, TAC §91.33(a)(1)(B), Rule Structure and Terminology, states
that theimplied “ (a)” will not be used in the rule language when thereisno “ (b).”
The commission made no change in response to this comment.
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23.

24.

25.

26.

8336.805(a)(3). The term “reasonableness’ presents a very weak standard and should be

modified to present a more objective standard.

Response: Thelanguagein 8336.805(3) istaken verbatim from Texas Health and
01.219. Further, what constitutes “reasonableness’ will be

determined by the commission on a case-by-case basis; thus, no qualifiers can be

given for these site-specific subjective criteria.

8336.807(d)(6). The administrative review should require a design beyond the
conceptual and should require the review of the design, not a* description of the design

Response: Thelanguage in 8336.807(d)(6) istaken verbatim from Texas Health and
Safety Code, 8401.231(6). The description must be adequate to allow the
commission to administratively review the technical merits of the application,
including review of the design. In addition, the applicant must provide proposed
designs sufficient to allow review of the application.

§336.8089(c). We should not allow the condemnation of land to allow the construction
of alow level waste site. This requirement should be deleted.

Response: HB 1567 providesin Texas Health and Safety Code, 8401.204(c),
that if an applicant cannot reach a surface use agreement with a private landowner,
the Texas attorney general shall, on request of the commission, institute
condemnation proceedings as provided under Texas Property Code, Chapter 21, to
acquirefeesmpleinterest in the mineral rights. Therefore, condemnation of land is
specifically allowed, but not required, by statute.

8336.815. Tier 1 — 4 Criteria. How are the listed criteria used in the scoring of
applications? Please define.

Response: HB 1567 provided a license selection process based on compar ative mer it
which includes statutory tiered criteria. Each administratively complete application
issubject to awritten evaluation accor ding to the statutory criteria established by
Texas Health and Safety Code, 88401.233 - 401.236, for the purposes of comparing
therelative merit of the applications. Written evaluations will be made of each
application that is declared administratively complete based on thetiered criteria.
The executive director, based on the written evaluations and application materials,
then selectsthe application that hasthe highest comparative merit. The application
with the highest compar ative merit will be evaluated through a thorough technical
review process.
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27.

28.

29.

30.

30.

§336.815(c)(2-3). How does one define “acceptable” operationa safety and “ acceptable’
long-term safety? What is “long-term?’ Isthis 1,000 yrs or something shorter? These
criteria are far too subjective. The Commission needs to provide objective guidance for
these criteria, e.g., “operational safety programs directed toward employee-driven safety
and minimizing occupational injuries.”

Response: The commission appreciates the comment, but respectfully declinesto
define the terms* acceptable oper ational safety” and “ acceptable long-ter m safety.”
These qualitative criteria aretied directly to the federal approach of focusing on
per for mance objectives on a site-specific basis for LLRW disposal. What is
“acceptable’ isdetermined by the commission on a case-by-case and compar ative
basis after thorough evaluation of application materials. Thus, no objective
definitions can be offered for these qualitative criteria.

§336.815(d)(1)(b). What are “unanticipated extraordinary events?” These are not
defined within the document. Given the potential scale and magnitude of such events, the
licensee should be provided some guidance in this area.

Response: Theterm “unanticipated extraordinary events’ istaken directly from
Texas Health and Safety Code, 8401.233(d)(1)(B). The statute provided no specific
guidance; however, extraordinary events would include site specific evaluation for
such occurrences as tornados, hurricanes, earthquakes, etc. These criteria will be
evaluated on an application-by-application basisas part of the compar ative merit
review.

§336.905(a). The volume limit should be stated as “3 million cubic yards’, not “three
million cubic yards.” The commingling of word-based (three million) and numerical
(300,000) standards does not make any sense. Even if the value is less than 10,
numerical values (or standards) should be identified with figures with the required
precision aswell. Ref. US Government Printing Office Style Manual, pp 165-171, 1984
Response: The commission changed the written numbersto numerical values of
3,000,000 cubic yards and 6,000,000 cubic yardsin 8336.905(a) and (b) in response
to this comment.

8336.905(b). See previous comment. The same problem exists here with “three” and
and “300,000” and “600,000” cubic yards.

Response: The commission changed the written numbersto numerical values of

3,000,000 cubic yards and 6,000,000 cubic yardsin 8336.905(a) and (b) in response

to thiscomment.

8336.909(2). It should be stipulated that the “federal government official” should have
authority to engage in such agreements.
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Response: The commission agreesthat the government official referred toin
§336.909(2) must have authority to engage in such agreements, and the signed
agreement must be acceptable to the executive director. In responseto this
comment, 8336.909(2) has been changed to specify the United States Secretary of
Energy asthe government official with the authority to engage in this agreement.

Comment and question from TRAB meeting discussion:

An exemption must be applied for from Subchapter H regarding fee smple title, correct?
The final statement 37.1950 Par. 13, the insurer will pay the remaining face value to the
account. Will they pay the $20 million (or whatever amount)? |s that the nature of
insurance? The insurer is required to provide alump sum cash payment at the end of the
period, correct?

Response: Ownership by the state in fee simplettitle of the land and buildings of the
compact waste disposal facility isrequired at license issuance. If requesting
authorization to license the disposal of federal facility waste at a federal facility
waste disposal facility, an applicant may request an exemption from the
requirements of 8336.735(a) to transfer ownership of a federal facility waste
disposal facility at decommissioning rather than at licenseissuance. An exemption
from the requirement of state or federal ownership of the mineral interests may also
berequested to authorize the use of a surface use agreement. The exemption
processin 8336.5 isauthorized by Texas Health and Safety Code, 8401.106(b), and is
similar to the federal exemption processin 10 CFR 861.6. Section 336.5 requiresthe
applicant to submit an application to the agency using the regulatory flexibility
process under Chapter 90 of the commission’srules. An applicant would have to
demonstrate that the exemption is not prohibited by law, will not result in a
significant risk to public health and safety or the environment, and is at least as
protective of the environment and the public health asthe method or standard
prescribed by commission rule that would otherwise apply.

Upon any transfer of the license, the financial assurance, which can include
insurance, isconverted to cash and paid into the perpetual care account. Until that
time, financial assuranceis available to pay for the costs of closure, post closure
observation and maintenance and corr ective action.
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Troy Marceleno, Public Member

Comments and questions from TRAB meeting discussion:

837.9050 Section Financial Assurance Mechanisms, relating to Part (f) allowing insurance as a
mechanism.

1. Regarding insurance, what about an event subsequent to the first event?
Response: The commission agreeswith the commenters and shar es the same concer ns
with the adequacy of financial assurance over along period of time; therefore, the
rulesrequire the commission to conduct an annual review of the cost estimates for
financial assurance. Ascost estimatesincrease, financial assurance must also increase.
The Texas Health and Safety Code specifies that the financial assurance for corrective
action isrequired to address unplanned events occurring after decommissioning.
Prior to decommissioning, it isthe licensee’s financial responsibility to address
corrective action irrespective of financial assurance funding. The commission notes
that the financial assurance requirement for corrective action may exceed $20 million,
but it must be at least that amount. If thefirst event were to exceed the funding set
adgde for corrective action, the licensee would be financially responsible for any
additional corrective action required prior to thetransfer of the license.

2. What if the first event takes the $20 million?
Response: Financial assurance funding amounts are determined, aswell asrevisited
annually, by the commission based on the actual disposal activities occurring on a
licensed LLRW land disposal facility. Financial assurance amountswill be set based
on the actual inventory of LLRW received for disposal for the purpose of monitoring
and maintenance during theinstitutional control period following closure.
Additionally, a corrective action amount for any necessary retrieval of waste after

closure will be set based on the actual inventory of waste received for disposal that will
be on-site.

3. Will the insurance company go beyond that? Annual aggregates and so forth limit the
amount for one year.
Response: The commission position isthat the insurance will be limited to the face
amount of the policy. Insuranceisafunding mechanism for the activities of
decommissioning, post closure observation and maintenance, corrective action, and

institutional control. There areno provisions under thisfinancial mechanism to limit
funding to an annual aggregate.

Page 19



Comments of Individual Texas Radiation Advisory Board M embers

4. Thereissuch along duration on the permit. What will be enough?
Response: The commission agrees with the commenters and shar es the same concerns
with the adequacy of financial assurance over along period of time; therefore, the
rulesrequirethe-commission to conduct an annual review of the cost estimates for
financial assurance. Ascost estimatesincrease, financial assurance must also increase.
The Texas Health and Safety Code specifies that the financial assurance for corrective
action isrequired to address unplanned events occurring after decommissioning.
Prior to decommissioning, it isthe licensee' s financial responsibility to address
corrective action irrespective of financial assurance funding. The commission notes
that the financial assurance requirement for corrective action may exceed $20 million,
but it must be at least that amount. If thefirst event wereto exceed thefunding set
aside for corrective action, the licensee would be financially responsible for any
additional corrective action required prior to thetransfer of thelicense.

5. 8336.805(a)(3) In rulesthat reference “reasonable’” could you provide some examples so
that there is an indication of what is considered “reasonable?’ Could you give qualifiers?
Response: The use of theterm “reasonable assurance” in 8336.723 is consistent with
the U.S. Nuclear Regulatory Commission’s use of the sameterm in
General requirement. Consistency in language and use of terms between federal and
staterulesisimportant for program compatibility. The requirement in 8336.805(a)(3)
isderived from the statutory requirement in Texas Health and Safety Code
8401.219(a). The applicant has the burden of proof in demonstrating the
reasonableness of any technique for managing low-level radioactive waste to be
practiced at the proposed facility or facilities.

Jimmy Barker, Nuclear Utility Member

837.9050 Section Financial Assurance Mechanisms, relating to Part (f) allowing insurance as a
mechanism:

Insurance is for catastrophic events. It should be clear that the licensee cannot go to the
insurance carrier every time something goes wrong. The licensee should be the responsible
entity; that is standard practice. Decommissioning fees should be in place, and it seems the
insurer would not want to take on those responsibilities.

Response: The Texas Health and Safety Code specifiesthat the financial assurancefor
corrective action isrequired to address unplanned events occurring after decommissioning.
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Prior to decommissioning, it isthe licensee's financial responsibility to address corrective
action irrespective of financial assurance funding. Texas Health and Safety Code,
8401.211, clearly statesthat thetransfer of titleto the LLRW disposal facility, land, and
buildingsto the state or federal gover nment does not relieve the licensee of liability for any
act or omission performed before the transfer or whilethe LLRW disposal facility, land,
and buildings are in the possession and control of the licensee.

For the compact waste disposal facility, the disposal fee rate will include a component for
the cost of financial assurance. It isexpected that the licensee will charge a feefor federal
facility waste that also includes the cost of financial assurance. Financial assuranceis
specifically for the activities of decommissioning, post closure monitoring and maintenance,
and corrective action. These are defined activities that take place under the control of the
licensee, or in the wor st case, under state direction due to a need for corrective action and
thelicenseeisunable or unwilling to address the needed activities. Financial assuranceis
also for institutional control which takes place after the transfer of the licenseto the state
and to the federal government.

Under 8336.711 and 8336.735, the applicant’s financial qualifications will be evaluated.
However, in theworst case, if alicensee isunable or unwilling to address an unplanned or
unforeseen event (corrective action) that requires remediation during the operation of the
site, the executive director hasthe authority to demand closure and begin the
decommissioning process. Additionally, the commission, under authority in Texas Health
and Safety Code, 8401.152, may use any security provided by the license holder to address
a dituation that threatens public health and safety and the environment.

The commission notes that financial assurance for decommissioning, post closure
monitoring and maintenance, corrective action, and institutional control isrequired to be
provided in full beforetheinitial receipt of waste at the facility. In response to other
comments, a requirement for executive director approval of financial assuranceprior to
accepting waste for disposal was added to 8336.716(f). Additionally, cost estimates for these
obligations will be reviewed annually by the commission. For consistency with the review
requirements of other financial assurance, annual review by the commission of financial
assurance for corrective action has been added to §336.738(b). In responseto these
comments, a requirement was added to financial assurance for closurein 8336.736(a) to
include thedisposal of any radioactive material remaining at the site at the time of closure.
Therules also ensurethe soundness and long-term stability of the financial assurance.
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General comments:

1. What is the status of Maine in the Compact?

Response: The State of Maine passed emergency legislation in April 2002 to withdrawal
from the Texas L ow-L evel Radioactive Waste Disposal Compact. The withdrawal of
Maineis scheduled to take effect in April 2004. HB 1567, 8401.250, requir es each non-host
party state to pay Texastheinitial compact payment of $12.5 million no later than
November 1, 2003. The Texas attorney general sent lettersto the governors of Maine and
Vermont on September 10, 2003 requesting that the initial payment of $12.5 million from
each be paid to Texas by November 1, 2003. A payment of $2.5 million has been received
from the State of Vermont. No payment has been received from the State of Maine.

2. We should be careful in enhancing any federal rules because of compatibility issues. This
might trigger a compatibility review that takes a great deal of time and could delay the licensing
process.

Response: The Texas L egislature has tasked the commission with protecting occupational
and public health and safety and the environment. Texas Health and Safety Code,
8401.151, specifically requiresthe commission to “assure that the management of LLRW is
compatible with applicable federal commission standards.” The commission takes
serioudly itsregulatory responsibilities over the disposal of LLRW, and is committed to the
final adoption of disposal rulesthat are protective of public health and safety, and the
environment while remaining compatible with federal standards,
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