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Chapter 191. Administration Of Vital Statistics Records
Subchapter A. General Provisions
Sec. 191.001.  Definitions.  
In this title:
(1) "Board" means the Texas Board of Health.
(2) "Department" means the Texas Department of Health.
Sec. 191.002.  Powers And Duties Of Department.  
(A) The department shall administer the registration of vital statistics.
(B) The department shall:
(1) Establish a bureau of vital statistics with suitable offices that are properly equipped for the preservation of its official records; 
(2) Establish a statewide system of vital statistics; 
(3) Provide instructions and prescribe forms for collecting, recording, transcribing, compiling, and preserving vital statistics; 
(4) Require the enforcement of this title and rules adopted under this title; 
(5) Prepare, print, and supply to local registrars forms for registering, recording, and preserving returns or otherwise carrying out the purposes of this title;  and
(6) Propose legislation necessary for the purposes of this title.
(C) The department may use birth records and provide those records on request to other state agencies for programs notifying mothers of young children about children's health needs.
Sec. 191.003.  Powers And Duties Of Board.  
(A) The board shall:
(1) Adopt necessary rules for collecting, recording, transcribing, compiling, and preserving vital statistics; 
(2) Supervise the bureau of vital statistics;  and
(3) Appoint the director of the bureau of vital statistics.
(B) In an emergency, the board may suspend any part of this title that hinders the uniform and efficient registration of vital events and may substitute emergency rules designed to expedite that registration under disaster conditions.
Sec. 191.004.  State Registrar.  
(A) The director of the bureau of vital statistics is the state registrar of vital statistics.  The director must be a competent vital statistician.
(B) The state registrar shall prepare and issue detailed instructions necessary for the uniform observance of this title and the maintenance of a perfect system of registration.
Sec. 191.0045.  Fees.  
(A) The bureau of vital statistics may charge fees for providing services to the public and performing other activities in connection with maintenance of the vital statistics system, including:
(1) Performing searches of birth, death, fetal death, marriage, divorce, annulment, and other records;
(2) Preparing and issuing copies and certified copies of birth, death, fetal death, marriage, divorce, annulment, and other records;  and
(3) Filing a record, amendment, or affidavit under this title.
(B) The board by rule may prescribe a schedule of fees for vital statistics services.  The aggregate of the amounts of the fees may not exceed the cost of administering the vital statistics system.
(C) The bureau of vital statistics shall refund to an applicant any fee received for services that the bureau cannot perform.  If the money has been deposited to the credit of the vital statistics fund, the comptroller shall issue a warrant against the fund for refund of the payment on presentation of a claim signed by the state registrar.
(D) A local registrar or county clerk who issues a certified copy of a birth or death certificate shall charge the same fees as charged by the bureau of vital statistics, including the additional fee required under subsection (e), except as provided by subsections (g) and (h).
(E) In addition to fees collected by the bureau of vital statistics under subsection (b), the bureau shall collect an additional $2 fee for each of the following:
(1) Issuing a certified copy of a certificate of birth;
(2) Issuing a wallet-sized certification of birth;  and
(3) Conducting a search for a certificate of birth.
(F) Repealed by acts 2005, 79th leg., ch. 263, sec. 5(1), eff. May 30, 2005.
(G) A local registrar or county clerk that on march 31, 1995, was charging a fee for the issuance of a certified copy of a birth certificate that exceeded the fee charged by the bureau of vital statistics for the same type of certificate may continue to do so but shall not raise this fee until the fee charged by the bureau exceeds the fee charged by the local registrar or county clerk.  A local registrar or county clerk to which this subsection applies shall charge the additional fee as required under subsection (e).
(H) In addition to other fees collected under this section, a local registrar or county clerk may collect a fee not to exceed $1 for:

(1) Preserving vital statistics records maintained by the registrar or county clerk, including birth, death, fetal death, marriage, divorce, and annulment records.  A
(2) Training registrar or county clerk employees regarding vital statistics records; and

(3) Ensuring the safety and security of vital statistics records. 
(I) A fee under this section shall be collected by the registrar or county clerk on the issuance of a vital statistics record, including a record issued through a remote birth access site.
Sec. 191.0046.  Fee Exemptions.  
(A) On the request of a child's parent or guardian, the state registrar shall issue without fee a certificate necessary for admission to school or to secure employment.  The certificate shall be limited to a statement of the child's date of birth.  
(B) The state registrar shall issue without fee a certified copy of a record not otherwise prohibited by law to a veteran or to the veteran's widow, orphan, or other dependent if the copy is for use in settling a claim against the government.
(C) On court order, the state registrar may issue without fee a certified copy of a birth record in cases related to child labor or the public schools.
(D) The state registrar on request shall issue without a fee a copy of a birth or death record that is not certified to a child fatality review team or the child fatality review team committee established under subchapter f, chapter 264, family code.
 Sec. 191.0047 Birth Information for Department of Family And Protective Services.
(A) The Department of State Health Services shall implement an efficient and effective method to verify birth information or provide a certified copy of a birth record necessary to provide services for the benefit of a minor being served by the Department of Family and Protective Services.

(B) The Department of State Health Services shall enter into a memorandum of understanding with the Department of Family and Protective Services to implement this section.  Subject to Subsection (c), the terms of the memorandum of understanding must include methods for reimbursing the Department of State Health Services in an amount that is not more than the actual costs the department incurs in verifying the birth information or providing the birth record to the Department of Family and Protective Services. 

(C) The Department of State Health Services may not collect a fee or other amount for verification of birth information or provision of a certified copy of the birth record under Subsection (a) for a child in the managing conservatorship of the Department of Family and Protective Services if parental rights to the child have been terminated and the child is eligible for adoption.

Sec. 191.005.  Vital Statistics Fund.  
(A) The vital statistics fund is in the state treasury.  
(B) The legislature shall make appropriations to the department from the fund to be used to defray expenses incurred in the administration and enforcement of the system of vital statistics.
(C) All fees collected by the bureau of vital statistics shall be deposited to the credit of the vital statistics fund.
Sec. 191.006.  Records Of Persons In Hospitals And Institutions.  
(A) This section applies to each public or private hospital, almshouse, or other institution to which persons are committed by process of law or voluntarily enter for treatment of disease or for confinement.
(B) When a person is admitted to the institution, the superintendent, manager, or other person in charge of the institution shall record, in the manner directed by the state registrar, the admitted person's personal and statistical data required by certificate forms under this title.  If the person is admitted for the treatment of disease, the physician in charge shall specify for the record the nature of the disease and where, in the physician's opinion, the disease was contracted.
(C) The personal information required under subsection (b) shall be obtained:
(1) From the person admitted to the institution, if practicable;  or
(2) From the person's relatives or friends or from other persons acquainted with the facts, in as complete a manner as possible, if the information cannot be obtained from the person admitted to the institution.
Sec. 191.007.  Regulation By Certain Municipalities.
The governing body of a type a general-law municipality may:
(1) Regulate the registration of marriages;  and
(2) Direct the return and maintenance of bills of mortality.
Sec. 191.008.  Sorting Collected Data.  
The department shall compile the information relating to births, deaths, and fetal deaths collected under this chapter and organize the results, to the extent possible, according to the following geographic areas:

(1) The Texas-Mexico border region;

(2) Each public health region;

(3) Rural areas;

(4) urban areas;

(5) Each county; and
(6) The state.

(A) The department may release the information relating to births, deaths, and fetal deaths in accordance with the way it is compiled under this section.

Subchapter B. Records Of Births, Deaths, And Fetal Deaths
Sec. 191.021.  Registration Districts.  
(A) The state is divided into registration districts for the purposes of registering births, deaths, and fetal deaths.  The registration districts are:
(1) Each justice of the peace precinct;  and
(2) Each municipality with a population of 2,500 or more.
(B) To facilitate registration, the board may combine or divide registration districts.
Sec. 191.022.  Local Registrars.  
(A) The justice of the peace is the local registrar of births and deaths in a justice of the peace precinct.  However, the duty of registering births and deaths may be transferred to the county clerk if the justice of the peace and the county clerk agree in writing and the agreement is ratified by the commissioners court.
(B) The municipal clerk or secretary is the local registrar of births and deaths in a municipality with a population of 2,500 or more.
(C) Each local registrar shall appoint a deputy registrar so that a registrar will be available at all times for the registration of births and deaths.
(D) The local registrar shall sign each report made to the bureau of vital statistics.
(E) If a local registrar fails or refuses to register each birth and death in the district or neglects duties under this title, the county judge or the mayor, as appropriate, shall appoint a new local registrar and shall send the name and mailing address of the appointee to the state registrar.
(F) A local registrar who collects a fee for a certified copy of a birth certificate shall deduct 20 cents of that fee to apply to the registrar's administrative costs and remit $1.80 of that fee to the comptroller.
Sec. 191.023.  Consolidation Of County And Municipal Maintenance Of Birth And Death Records.  
(A) The duties imposed by law relating to the maintenance of birth and death records of a municipality with a population of 2,500 or more may be transferred to the county in which the municipality is located, as provided by this section.
(B) If the commissioners court adopts a resolution to transfer the duties and the governing body of the municipality subsequently adopts a concurring resolution, the county and municipality shall agree on a timetable for the transfer and shall execute the transfer in an orderly fashion.
(C) Before a commissioners court may adopt a resolution under subsection (b), the official to whom the duties would be transferred must attest in writing that the official has sufficient resources and finances to assume those duties.
(D) If the governing body of a municipality does not adopt a concurring resolution before the 91st day after the date on which a county adopts a resolution under subsection (b), a petition by the qualified voters of the municipality may serve as the equivalent of a concurring resolution under subsection (b).  The petition must succinctly describe the intention to consolidate county and municipal maintenance of birth and death records and must be signed by a number of qualified voters equal to at least 20 percent of the number of qualified voters voting in the most recent mayoral election.
(E) A consolidation under this section affects only the county and the municipality to which the resolutions apply.  This section does not affect the apportionment of registration districts under section 191.021.
Sec. 191.024.  Reports of Information.  
(A) On the state registrar's demand, a person, including a local registrar, physician, midwife, or funeral director, who has information relating to a birth, death, or fetal death shall supply the information to the state registrar in person, by mail, or through the local registrar.  The person shall supply the information on a form provided by the department or on the original certificate.
(B) An organization or individual who has a record of births or deaths that may be useful to establish the genealogy of a resident of this state may file the record or a duly authenticated transcript of the record with the state registrar.
Sec. 191.025.  Record Books And Certificates.  
(A) Forms for the registration of births, deaths, and fetal deaths must be approved by the department.
(B) A municipality shall supply its local registrar, and each county shall supply the county clerk, with permanent record books for recording the births, deaths, and fetal deaths occurring in their respective jurisdictions.  The record books must be in forms approved by the state registrar.
(C) A local registrar shall supply forms of certificates to persons who need them.  The board shall establish and promulgate rules for strict accountability of birth certificates to prevent birth certificate fraud.
(D) Information required on a certificate must be written legibly in durable blue or black ink or may be filed and registered by photographic, electronic, or other means as prescribed by the state registrar.
(E) A certificate must contain each item of information required on the certificate or a satisfactory reason for omitting the item.
(F) The department shall require that the form for the registration of deaths must include the question, "was the decedent ever a peace officer in this state?".
Sec. 191.026.  Local Records.  
(A) The local registrar shall secure a complete record of each birth, death, and fetal death that occurs in the local registrar's jurisdiction.
(B) The local registrar shall consecutively number birth and death certificates in separate series, beginning with the number "1" for the first birth and the first death in each calendar year.  The local registrar shall sign each certificate to attest to the date the certificate is filed in the local registrar's office.
(C) The local registrar shall copy in the record book required under section 191.025 each certificate that the local registrar registers, unless the local registrar keeps duplicates under subsection (d) or makes photographic duplications as authorized by chapter 181 or 201, local government code.  Except as provided by subsection (e), the copies shall be permanently preserved in the local registrar's office as the local record, in the manner directed by the state registrar.
(D) The local registrar may permanently bind duplicate reports of births and deaths, if the duplicates are required by local ordinance, and index them in the manner that the state registrar indexes records under section 191.032.
(E) The local registrar may, after the first anniversary of the date of registration of a birth, death, or fetal death, destroy the permanent record of the birth, death, or fetal death maintained by the local registrar if:
(1) The local registrar has access to electronic records of births, deaths, and fetal deaths maintained by the bureau of vital statistics;  and
(2) Before destroying the records, the local registrar certifies to the state registrar that each record maintained by the local office that is to be destroyed has been verified against the records contained in the bureau's database and that each record is included in the database or otherwise accounted for.
Sec. 191.027.  Review Of Certificate By Local Registrar.  
(A) The local registrar shall carefully examine each birth or death certificate when presented for registration to determine if it is completed as required by this title and by the state registrar's instructions.
(B) If a death certificate is incomplete or unsatisfactory, the local registrar shall call attention to the defects in the return.
(C) If a birth certificate is incomplete, the local registrar shall immediately notify the informant and require the informant to supply the missing information if it can be obtained.
Sec. 191.028.  Amendment Of Certificate.  
(A) A record of a birth, death, or fetal death accepted by a local registrar for registration may not be changed except as provided by subsection (b).
(B) An amending certificate may be filed to complete or correct a record that is incomplete or proved by satisfactory evidence to be inaccurate.  The amendment must be in a form prescribed by the department.  The amendment shall be attached to and become a part of the legal record of the birth, death, or fetal death if the amendment is accepted for filing, except as provided by section 192.011(b).
(C) Repealed by acts 1991, 72nd leg., ch. 14, sec. 54, eff. Sept. 1, 1991.
Sec. 191.029.  Certificates or Report Sent to State Registrar.  
On the 10th day of each month, the local registrar shall send to the state registrar:
(1) The original certificates that the local registrar registered during the preceding month;  or
(2) A report of no births or deaths on a card provided for that purpose if no births or deaths occurred during the preceding month.
Sec. 191.030.  Records Filed with County.  
(A) Not later than the 10th day of each month, the local registrar shall file with the commissioners court or the county auditor, as appropriate, a copy of each birth, death, and fetal death certificate filed with the local registrar during the preceding month.
(B) Each copy must show the local registrar's file date and signature.
(C) The copies shall be deposited in the county clerk's office.
(D) This subsection does not apply in a municipality that has an ordinance requiring that a copy of each birth, death, and fetal death certificate be permanently filed in the office of the municipality's registrar.
Sec. 191.031.  Review Of Certificates By State Registrar.  
(A) The state registrar shall carefully examine the certificates received monthly from the local registrars.
(B) The state registrar shall require additional information to make the record complete and satisfactory if necessary.
Sec. 191.032.  State Records.  
(A) The state registrar shall arrange, bind, and permanently preserve birth, death, and fetal death certificates in a systematic manner.
(B) The board shall adopt rules necessary to implement this section.
Sec. 191.033.  Addenda.  
(A) The state registrar may attach to the original record an addendum that sets out any information received by the state registrar that may contradict the information in a birth, death, or fetal death record required to be maintained in the bureau of vital statistics.
(B) If the state registrar attaches an addendum to an original record, the state registrar shall instruct the local registration official in whose jurisdiction the birth, death, or fetal death occurred to attach an identical addendum to any duplicate of the record in the official's custody.
(C) In this section, "local registration official" means a county clerk or a person authorized by this title to maintain a duplicate system of records for each birth, death, or fetal death that occurs in the person's jurisdiction.
Sec. 191.034.  Notation Of Death On Birth Certificate.  
(A) On receipt of the death certificate of a person younger than 55 years of age whose birth is registered in this state, the state registrar shall make a conspicuous notation on the decedent's birth certificate that the person is dead.
(B) The state registrar shall provide computer-generated abstracts, transcripts, or copies of the death certificate to the county clerk of the county in which the decedent was born and to the local registrar of the registration district in which the decedent was born.  On receipt of the notification of death, the county clerk or local registrar shall make a conspicuous notation on the decedent's birth certificate that the person is dead.
Sec. 191.036.  Spanish Surname Information.  
(A) The purpose of this section is to:
(1) Enable this state to participate in a study being conducted by a group of southwestern states to obtain information about the birth rates and mortality patterns of persons with spanish surnames;  and
(2) Implement recommendations made by the national center for health statistics for improved methods of maintaining vital statistics.
(B) In the next official revision of the prescribed forms for birth and fetal death certificates, the department shall include the following questions and instructions:
(1) Is the father of spanish origin?
(2) If yes, specify mexican, cuban, puerto rican, etc.
(3) Is the mother of spanish origin?
(4) If yes, specify mexican, cuban, puerto rican, etc.
(C) In the next official revision of the prescribed forms for death certificates, the department shall include the following questions and instructions:
(1) Was the decedent of spanish origin?
(2) If yes, specify mexican, cuban, puerto rican, etc.
Subchapter C. Copies Of Records
Sec. 191.051.  Certified Copies.  
(A) Subject to board rules controlling the accessibility of vital records, the state registrar shall supply to a properly qualified applicant, on request, a certified copy of a record, or part of a record, of a birth, death, or fetal death registered under this title.
(B) A certified copy issued under this subsection may be issued only in the form approved by the department.
Sec. 191.052.  Certified Copy As Evidence.  
A copy of a birth, death, or fetal death record registered under this title that is certified by the state registrar is prima facie evidence of the facts stated in the record.
Sec. 191.056.  Copies Collected By National Agency.  
(A) The national agency in charge of the collection of vital statistics may obtain, without expense to the state, transcripts of vital records without payment of the fees prescribed by this chapter.
(B) The bureau of vital statistics may contract with the national agency to have copies of vital records that are filed with the bureau transcribed for that agency.
(C) The state registrar may act as special agent for the national agency to accept the use of the franking privilege and forms furnished by the national agency.
Sec. 191.057.  Records With Addenda.  
(A) In this section:
(1) "copy" means a reproduction of a record made by any means.
(2) "local registration official" means a county clerk or a person authorized by this title to maintain a duplicate system of records for each birth, death, or fetal death that occurs in the person's jurisdiction.
(B) If the bureau of vital statistics or any local registration official receives an application for a certified copy of a birth, death, or fetal death record to which an addendum has been attached under section 191.033, the application shall be sent immediately to the state registrar.  After examining the application, the original record, and the addendum, the state registrar may refuse to issue a certified copy of the record or part of the record to the applicant.
(C) If the state registrar refuses to issue the certified copy:
(1) The state registrar shall notify the applicant of the refusal and the reason for the refusal not later than the 10th day after the date on which the state registrar receives the application;  and
(2) The department shall give the applicant an opportunity for a hearing.
(D) After the hearing, the state registrar shall notify the local officials who have duplicates of the questioned record of the department's final decision.  The department may order the officials to issue or refuse to issue certified copies of the record.
(E) A duty imposed on or a power granted to the state registrar under this section may be performed or exercised by a designee of the state registrar.
Chapter 192. Birth Records
Subchapter A. General Registration Provisions
Sec. 192.001.  Registration Required.  
The Birth Of Each Child Born In This State Shall Be Registered.
Sec. 192.002.  Form Of Birth Certificate.  
(A) The department shall prescribe the form and contents of the birth certificate.
(B) The section of the birth certificate entitled "for medical and health use only" is not part of the legal birth certificate.  Information held by the department under that section of the certificate is confidential.  That information may not be released or made public on subpoena or otherwise, except that release may be made for statistical purposes only so that no person, patient, or facility is identified, or to medical personnel of a health care entity, as that term is defined in subtitle b, title 3, occupations code, or appropriate state or federal agencies for statistical research.  The board may adopt rules to implement this subsection.
(C) The form must include a space for recording the social security numbers of the mother and father and the signatures of the biological mother and biological father.  These social security numbers and signatures are not a part of the legal birth certificate, shall be made available to the agency administering the state's plan under part d of title iv of the federal social security act (42 u.s.c. section 651 et seq.), and may not be used or disseminated for any purpose other than the establishment and the enforcement of child support orders.
(D) The social security numbers of the mother and father recorded on the form shall be made available to the federal social security administration.
Sec. 192.0021.  Heirloom Birth Certificate.  
(A) The department shall promote and sell copies of an heirloom birth certificate.  The department shall solicit donated designs for the certificate from Texas artists and select the best donated designs for the form of the certificate.  An heirloom birth certificate must contain the same information as, and have the same effect of, a certified copy of another birth record.  The department shall prescribe a fee for the issuance of an heirloom birth certificate in an amount that does not exceed $50.  The heirloom birth certificate must be printed on high-quality paper with the appearance of parchment not smaller than 11 inches by 14 inches.

(B) The department shall deposit 50 percent of the proceeds from the sale of heirloom birth certificates to the credit of the childhood immunization account and the other 50 percent to the credit of the undedicated portion of the general revenue fund.  The childhood immunization account is an account in the general revenue fund.  Money in the account may be used only by the Department of State Health Services for:

(1) Making grants to fund childhood immunizations and related education programs; and
(2) Administering this section.

(C) The department may sell an heirloom birth certificate only for an individual born in this state.

Sec. 192.0022. Certificate of Birth Resulting in Stillbirth
(A) In this section:

(1) "Stillbirth" means an unintended, intrauterine fetal death occurring in this state after a gestational age of not less than 20 completed weeks.

(2) "Certificate of birth resulting in stillbirth" means a birth certificate issued to record the birth of a stillborn child.

(B) The person who is required to file a fetal death certificate under Section 193.002 shall advise the parent or parents of a stillborn child:

(C) that a parent may, but is not required to, request the preparation of a certificate of birth resulting in stillbirth;

(D) that a parent may obtain a certificate of birth resulting in stillbirth by contacting the bureau of vital statistics to request the certificate and paying the required fee; and

(E) regarding the way or ways in which a parent may contact the bureau of vital statistics to request the certificate.

(F) A parent may provide a name for a stillborn child on the request for a certificate of birth resulting in stillbirth.  If the requesting parent does not wish to provide a name, the bureau of vital statistics shall fill in the certificate with the name "baby boy" or "baby girl" and the last name of the parent.  The name of the stillborn child provided on or later added by amendment to the certificate of birth resulting in stillbirth shall be the same name as placed on the original or amended fetal death certificate.

(G) A certificate of birth resulting in stillbirth must include the state file number of the corresponding fetal death certificate.

(H) The department shall prescribe the form and content of a certificate of birth resulting in stillbirth and shall specify the information necessary to prepare the certificate.

(I) The bureau of vital statistics may not use a certificate of birth resulting in stillbirth to calculate live birth statistics.

(J) On issuance of a certificate of birth resulting in stillbirth to a parent who has requested the certificate as provided by this section, the bureau of vital statistics shall file an exact copy of the certificate with the local registrar of the registration district in which the stillbirth occurred.  The local registrar shall file the certificate of birth resulting in stillbirth with the fetal death certificate.

(K) A parent may request the bureau of vital statistics to issue a certificate of birth resulting in stillbirth without regard to the date on which the fetal death certificate was issued.

(L) The executive commissioner of the Health and Human Services Commission may adopt rules necessary to administer this section.
Sec. 192.003.  Birth Certificate Filed Or Birth Reported.  
(A) The physician, midwife, or person acting as a midwife in attendance at a birth shall file the birth certificate with the local registrar of the registration district in which the birth occurs.
(B) If a birth occurs in a hospital or birthing center, the hospital administrator, the birthing center administrator, or a designee of the appropriate administrator may file the birth certificate in lieu of a person listed by subsection (a).
(C) If there is no physician, midwife, or person acting as a midwife in attendance at a birth and if the birth does not occur in a hospital or birthing center, the following in the order listed shall report the birth to the local registrar:
(1) The father or mother of the child;  or
(2) The owner or householder of the premises where the birth occurs.
(D) Except as [provided by subsection (e), a person required to file a birth certificate or report a birth shall file the certificate or make the report not later than the fifth day after the date of the birth.
(E) Based on a parent's religious beliefs, a parent may request that a person required to file a birth certificate or report a birth delay filing the certificate or making the report until the parent contacts the person with the child's name.  If a parent does not name the child before the fifth day after the date of the birth due to the parent's religious beliefs, the parent must contact the person required to file the birth certificate or report the birth with the name of the child as soon as the child is named.  A person required to file the birth certificate or report the birth who delays filing the certificate or making the report in accordance with the parent's request shall file the certificate or make the report not later than the 15th day after the date of the child's birth. 
Sec. 192.0031.  Information Of Birth To School-Age Mother.  
(A) Notwithstanding subchapter c, chapter 552, government code, the department shall notify the commissioner of education of each birth to a school-age mother.  The commissioner may notify the school district in which a school-age mother resides of each birth to a school-age mother.
(B) The department may not notify the commissioner of a birth to a school-age mother if:
(1) The child died at birth;  or
(2) The child was placed for adoption.
(C) A notification under this section must include the name and address of the mother, the father, if the father is of school age and is named on the birth certificate, and the person born.  Reports under this section shall be sent at least quarterly.
Sec. 192.004.  Information Obtained By Local Registrar.  
(A) The local registrar shall obtain the information necessary to prepare the birth certificate from the person reporting a birth or from another person with the required knowledge if:
(1) The birth is reported under section 192.003(c);  or
(2) A person who files a certificate under section 192.003(a) or 192.003(b) cannot by diligent inquiry obtain an item of information required for the certificate.
(B) A person from whom a local registrar requests necessary information shall answer correctly to the best of the person's knowledge.  On request of the local registrar, a person who makes a statement under this section shall verify the statement by signing it.
Sec. 192.005.  Record Of Paternity.  
(A) The items on a birth certificate relating to the child's father shall be completed only if:
(1) The child's mother was married to the father:
(A) At the time of the child's conception;
(B) At the time of the child's birth;  or
(C) After the child's birth;
(2) Paternity is established by order of a court of competent jurisdiction;  or
(3) A valid acknowledgment of paternity executed by the father has been filed with the bureau of vital statistics as provided by subchapter d, chapter 160, family code.
(B) Repealed by acts 2003, 78th leg., ch. 610, sec. 23, eff. Sept. 1, 2003.
(C) A person may apply to the state registrar for the removal of any indication of the absence of paternity of a child who has no presumed father from the person's birth record.
(D) If the items relating to the child's father are not completed on a birth certificate filed with the state registrar, the state registrar shall notify the attorney general.
Sec. 192.0051.  Report Of Determination Of Paternity. 
(A) A report of each determination of paternity in this state shall be filed with the state registrar.
(B) On a determination of paternity, the petitioner shall provide the clerk of the court in which the decree was granted with the information necessary to prepare the report.  The clerk shall:
(1) Report the determination on a form or in a manner provided by the department;  and
(2) Complete the report immediately after the decree becomes final.
(C) On completion of the report, the clerk of the court shall forward to the state registrar the report for each decree that became final in that court.
Sec. 192.006.  Supplementary Birth Certificates.  
(A) A supplementary birth certificate may be filed if the person who is the subject of the certificate:
(1) Becomes the child of the person's father by the subsequent marriage of the person's parents;
(2) Has the person's parentage determined by a court of competent jurisdiction;  or
(3) Is adopted under the laws of any state.
(B) An application for a supplementary birth certificate may be filed by:
(1) An adult whose status is changed;  or
(2) A legal representative of the person whose status is changed.
(C) The state registrar shall require proof of the change in status that the board by rule may prescribe.
(D) Supplementary birth certificates and applications for supplementary birth certificates shall be prepared and filed in accordance with board rules.
(E) In accordance with board rules, a supplementary birth certificate may be filed for a person whose parentage has been determined by an acknowledgment of paternity.
Sec. 192.007.  Supplementary Certificates For Child Who Dies Before Adoption.  
(A) If a child in the process of being adopted in this state dies before the adoption is completed, the persons who attempted to adopt the child may request the state registrar to file supplementary birth and death certificates for the child.
(B) Persons making a request under this section must include with the request:
(1) Sufficient information to prove that they attempted to adopt the child and that the child died before the adoption was completed; 
(2) A copy of an irrevocable affidavit of relinquishment of parental rights relating to the child; 
(3) A copy of the affidavit of the status of the child, if applicable;  and
(4) Any other information required by the department.
(C) On receipt of the information required by subsection (b), the state registrar shall complete birth and death certificates as if the child had been adopted by court decree and then died.
(D) In the absence of evidence to the contrary, compliance with this section and the completion of the birth certificate constitute adoption by estoppel.
Sec. 192.008.  Birth Records Of Adopted Person.  
(A) The supplementary birth certificate of an adopted child must be in the names of the adoptive parents, one of whom must be a female, named as the mother, and the other of whom must be a male, named as the father.  This subsection does not prohibit a single individual, male or female, from adopting a child.  Copies of the child's birth certificates or birth records may not disclose that the child is adopted.
(B) After a supplementary birth certificate of an adopted child is filed, information disclosed from the record must be from the supplementary certificate.
(C) The board shall adopt rules and procedures to ensure that birth records and indexes under the control of the department or local registrars and accessible to the public do not contain information or cross-references through which the confidentiality of adoption placements may be directly or indirectly violated.  The rules and procedures may not interfere with the registries established under subchapter e, chapter 162, family code, or with a court order under this section.
(D) Except as provided by subsection (e), only the court that granted the adoption may order access to an original birth certificate and the filed documents on which a supplementary certificate is based.
(E) A person applying for access to an original birth certificate and the filed documents on which the supplementary certificate is based is entitled to know the identity and location of the court that granted the adoption.  If that information is not on file, the state registrar shall give the person an affidavit stating that the information is not on file with the state registrar.  Any court of competent jurisdiction to which the person presents the affidavit may order the access.
Sec. 192.009.  Certificate Of Adoption, Annulment Of Adoption, Or Revocation Of Adoption.  
(A) A certificate of each adoption, annulment of adoption, and revocation of adoption decreed in this state shall be filed with the state registrar.
(B) When a petition for adoption, annulment of adoption, or revocation of adoption is granted, the petitioner shall supply the clerk of the court the information necessary to prepare the certificate.  The clerk shall:
(1) Prepare the certificate on a form furnished by the department that provides the information prescribed by the department;  and
(2) Complete the certificate immediately after the decree becomes final.
(C) Not later than the 10th day of each month, the clerk shall forward to the state registrar the certificates that the clerk completed for decrees that became final in the preceding calendar month.
(D) If the bureau of vital statistics determines that a certificate filed with the state registrar under this section requires correction, the bureau shall mail the certificate directly to an attorney of record with respect to the petition of adoption, annulment of adoption, or revocation of adoption.  The attorney shall return the corrected certificate to the bureau.  If there is no attorney of record, the bureau shall mail the certificate to the clerk of the court for correction.
Sec. 192.010.  Change Of Name.  
(A) Subject to board rules, an adult whose name is changed by court order, or the legal representative of any person whose name is changed by court order, may request that the state registrar attach an amendment showing the change to the person's original birth record.
(B) The state registrar shall require proof of the change of name that the board by rule may prescribe.
(C) Repealed by acts 1991, 72nd leg., ch. 14, sec. 59, eff. Sept. 1, 1991.
Sec. 192.011.  Amending Birth Certificate.  
(A) This section applies to an amending birth certificate that is filed under section 191.028 and that completes or corrects information relating to the person's sex, color, or race.
(B) On the request of the person or the person's legal representative, the state registrar, local registrar, or other person who issues birth certificates shall issue a birth certificate that incorporates the completed or corrected information instead of issuing a copy of the original or supplementary certificate with an amending certificate attached.
(C) The department shall prescribe the form for certificates issued under this section.
Sec. 192.012.  Record Of Acknowledgment Of Paternity.  
(A) If the mother of a child is not married to the father of the child, a person listed in section 192.003 who is responsible for filing the birth certificate shall:
(1) Provide an opportunity for the child's mother and putative father to sign an acknowledgment of paternity as provided by subchapter c, chapter 160, family code;  and
(2) Provide oral and written information to the child's mother and putative father about:
(A) Establishing paternity, including an explanation of the rights and responsibilities that result from acknowledging paternity;  and
(B) The availability of child support services.
(B) The local registrar shall transmit the acknowledgment of paternity to the state registrar.
(C) The state registrar shall record the information contained in the acknowledgment of paternity and transmit the information to the title iv-d agency.
(D) The title iv-d agency may use the information contained in the acknowledgment of paternity for any purpose directly connected with providing child support services under chapter 231, family code.
Subchapter B. Delayed Registration
Sec. 192.021.  Delay Less Than One Year.  
(A) A birth that occurred more than five days but less than one year before the date of an application for registration may be recorded on a birth certificate and submitted for filing to the local registrar of the registration district in which the birth occurred.
(B) The local registrar may require evidence to substantiate the facts of the birth and may require a statement explaining the delay in filing the birth certificate.  The local registrar may accept the certificate for filing if the evidence required by the local registrar is submitted.
(C) Registration under this section is subject to board rules.
Sec. 192.022.  Delay Of One Year Or More:  Application Filed With State Registrar.  
Subject to board rules, an application to file a delayed birth certificate for a birth in this state not registered before the one-year anniversary of the date of birth shall be made to the state registrar.
Sec. 192.023.  Delay Of More Than One But Less Than Four Years.  
(A) A birth that occurred at least one year but less than four years before the date of the application for registration shall be recorded on a birth certificate in the form prescribed by the state registrar and submitted to the state registrar for filing.
(B) The state registrar may require evidence to substantiate the facts of the birth and may require a statement explaining the delay in filing the birth certificate.  The state registrar may accept the certificate for filing if the evidence required by the state registrar is submitted.
(C) A birth certificate filed under this section shall be marked "delayed" and must show on its face the date of registration.
Sec. 192.024.  Delay Of Four Years Or More.  
(A) A birth that occurred four or more years before the date of the application for registration shall be recorded on a form entitled "delayed certificate of birth." the department shall prescribe and furnish the form.
(B) The form shall provide for:
(1) The name and sex of the person whose birth is to be registered; 
(2) The place and date of the person's birth; 
(3) The names of the person's parents; 
(4) The place of birth of each parent; 
(5) The date of registration;  and
(6) Any other information required by the state registrar.
(C) The information on the form must be subscribed and sworn to, before an official authorized to administer oaths, by:
(1) The person whose birth is to be registered;  or
(2) The person's parent, legal guardian, or legal representative if the person is incompetent to swear to the information.
(D) The state registrar shall add to a certificate submitted under this section:
(1) A description of each document submitted in support of the delayed registration, including the title of the document or the type of document; 
(2) The name and address of the affiant if the document is an affidavit of personal knowledge;  and
(3) If the document is a record, or certified copy of a record, of a business entry:
(A) The name and address of the custodian of the record; 
(B) The date of the original entry;  and
(C) The date of the certified copy.
Sec. 192.025.  Supporting Documents.  
(A) The state registrar shall accept an application under section 192.024 if the applicant's statement of date and place of birth and parentage is established to the state registrar's satisfaction by the evidence required by this section.
(B) The certification of the state registrar shall be added to a certificate accepted for filing under this section.
(C) If the birth occurred at least four years but less than 15 years before the date of the application:
(1) The statement of date and place of birth must be supported by at least two documents, only one of which may be an affidavit of personal knowledge;  and
(2) The statement of parentage must be supported by at least one document, which may be a document qualifying for submission under subdivision (1).
(D) If the birth occurred 15 or more years before the date of the application:
(1) The statement of date and place of birth must be supported by at least three documents, only one of which may be an affidavit of personal knowledge;  and
(2) The statement of parentage must be supported by at least one document, which may be a document qualifying for submission under subdivision (1).
(E) A document accepted as evidence under this section, other than an affidavit of personal knowledge, must be at least five years old.  A copy or abstract of the document may be accepted if certified as true and correct by the custodian of the document.
Sec. 192.026.  Rejection Or Return Of Application.
(A) The state registrar may not register a delayed birth certificate if:
(1) The applicant does not submit the documentary evidence required by section 192.025;  or
(2) The state registrar finds reason to question the validity or adequacy of the certificate or the documentary evidence.
(B) On the state registrar's refusal to register a certificate under subsection (a), the state registrar shall:
(1) Furnish the applicant a statement of the reasons for the refusal;  and
(2) Advise the applicant of the right to appeal to the county court for probate matters of the county in which the birth occurred, as provided by section 192.027.
(C) If an application to file a delayed birth certificate is not actively pursued, the state registrar shall:
(1) Return the application, supporting evidence, and any related instruments to the applicant;  or
(2) Make another disposition of those documents that the state registrar considers appropriate.
Sec. 192.027.  Registration By Judicial Order.  
(A) If a delayed birth certificate is not accepted for registration by the state registrar, the person may file a petition in the county probate court of the county in which the birth occurred for an order establishing a record of the person's date of birth, place of birth, and parentage.
(B) The petition must be on a form prescribed and furnished by the department.
(C) The petition must be accompanied by:
(1) A statement of the state registrar issued under section 192.026(b)(1);  and
(2) The documentary evidence submitted to the state registrar in support of the application.
(D) If the court finds from the evidence presented that the person was born in this state, the court shall:
(1) Make findings as to the person's date and place of birth and parentage; 
(2) Make other findings required by the case;  and
(3) Enter an order on a form prescribed and furnished by the department to establish a record of birth.
(E) An order under this section must include:
(1) The birth data to be registered; 
(2) A description of the evidence presented;  and
(3) The date of the court's action.
(F) Not later than the seventh day after the date on which the order is entered, the clerk of the court shall forward the order to the state registrar.  The state registrar shall register the order, which is the record of birth.
Chapter 193. Death Records

Sec. 193.001. Form Of Certificate.  

(A) The department shall prescribe the form and contents of death certificates and fetal death certificates.
(a-1)  In prescribing each form under Subsection (a), the department shall ensure that the form instructs the person required to file the death certificate or fetal death certificate to:

             (1)  enter the date in the standard order of "month, day, year"; and

             (2)  spell out the name of the month when entering the date.

(B) The social security number shall be recorded on the death certificate and on any other records related to the death.

(C) The department shall require death certificates and fetal death certificates to include the name of the place and the specific number of the plot, crypt, lawn crypt, or niche in which a decedent's remains will be interred or, if the remains will not be interred, the place and manner of other disposition.

(D) The bureau of vital statistics and each local registrar shall make the information provided under Subsection (c) available to the public and may charge a fee in an amount prescribed under Section 191.0045 for providing that service.

Sec. 193.002. Person Required To File. 

 The person in charge of interment or in charge of removal of a body from a registration district for disposition shall:

(1) obtain and file the death certificate or fetal death certificate;      

(2) enter on the certificate the information relating to disposition of the body;  and

(3) sign the certificate; and

(4) file the certificate electronically as specified by the state registrar.                                                   

Sec. 193.003. Time And Place For Filing Death Certificate.  

(A) Not later than the 10th day after the date of a death that occurs in this state, a death certificate shall be filed with the local registrar of the registration district in which:

(1) the death occurs;  or                                                    

(2) the body is found, if the place of death is not known.                 

(B) Subject to board rules, a certificate of a fetal death that occurs in this state shall be filed with the local registrar of the registration district in which:

(1) the fetal death occurs;  or                                              

(2) the body is found, if the place of fetal death is not known.           

Sec. 193.004. Personal And Medical Information.  

(A) The person required to file a death certificate shall obtain the required personal information from a competent person with knowledge of the facts.

(B) The person required to file a fetal death certificate shall obtain the required personal information from the person best qualified to furnish the information.

(C) A person required to obtain information under this section shall obtain the information over the signature of the person who furnishes the information.

Sec. 193.0041. Disciplinary Action Prohibited

A state agency that licenses a person required to file a death certificate under this chapter may not take disciplinary action against the person for failure to timely file the certificate if the person supplies written documentation that the person has made a good faith effort to file the certificate within the time required by Section 193.003(a) and the failure to timely file the certificate results from circumstances beyond the person's control.

Sec. 193.005. Personal Information.  

(A) A person required to file a death certificate or fetal death certificate shall obtain the required medical certification from an attending physician if the death occurred under medical attendance for the care and treatment of the condition or disease process that contributed to the death.

(B) The attending physician shall complete the medical certification not later than five days after receiving the death certificate.

(C) An associate physician, the chief medical officer of the institution where the death occurred, or the physician who performed an autopsy on the decedent may complete the medical certification if:

(1) the attending physician is unavailable;                                  

(2) the attending physician approves;  and                                   

(3) the person completing the medical certification has access to the medical history of the case and the death is due to natural causes.

(D) If a death or fetal death occurs without medical attendance or is otherwise subject to Chapter 49, Code of Criminal Procedure, the person required to file the death or fetal death certificate shall notify the appropriate authority of the death.

(E) A person conducting an inquest required by Chapter 49, Code of Criminal Procedure, shall:

(1) complete the medical certification not later than five days after receiving the death or fetal death certificate;  and

(2) state on the medical certification the disease that caused the death or, if the death was from external causes, the means of death and whether the death was probably accidental, suicidal, or homicidal, and any other information required by the state registrar to properly classify the death.

(F) If the identity of the decedent is unknown, the person conducting the inquest shall obtain and forward to the Department of Public Safety:

(1) the decedent's fingerprints;                                             

(2) information concerning the decedent's hair color, eye color, height, weight, deformities, and tattoo marks;  and

(3) other facts required for assistance in identifying the decedent.       

(G) If the medical certification cannot be completed in a timely manner, the person required to complete the medical certification shall give the funeral director or the person acting as funeral director notice of the reason for the delay.  Final disposition of the body may not be made unless specifically authorized by the person responsible for completing the medical certification.

(H) The person completing the medical certification shall submit the information and attest to its validity using an electronic process approved by the state registrar.

(I) On receipt of autopsy results or other information that would change the information in the medical certification on the death certificate, the appropriate certifier shall immediately report the change in a manner prescribed by the department to amend the death certificate. 

(J) The death certificate of a decedent who was an inmate of the Texas Department of Criminal Justice at the time of death and who was lawfully executed shall classify the manner of death as death caused by judicially ordered execution.

Sec. 193.006. Information Relating To Veterans. 

(A) This section applies to the death certificate of a person who:

(1) served in a war, campaign, or expedition of the United States, the Confederate States of America, or the Republic of Texas; 

(2) was the wife or widow of a person who served in a war, campaign, or expedition of the United States, the Confederate States of America, or the Republic of Texas;  or

(3) at the time of death was in the service of the United States.          

(B) The funeral director or the person in charge of the disposition of the body shall supply on the reverse side of the death certificate:

(1) the organization in which service was rendered;                          

(2) the serial number on the discharge papers or the adjusted service certificate;  and

(3) the name and mailing address of the decedent's next of kin or next friend.

(C) When the death certificate is filed locally, the local registrar shall immediately notify the Texas Veterans Commission.
(D) When the death certificate is filed with the bureau of vital statistics, the state registrar shall notify the Texas Veterans Commission.

Sec. 193.007. Delayed Registration Of Death.  

(A) A death that occurred more than 10 days but less than one year before the date of an application for registration of death may be recorded on a death certificate and submitted for filing with the local registrar of the registration district in which the death occurred.

(B) To file a record of a death that occurred in this state but was not registered within one year of the date of death, a person shall submit a record of the death to the county probate court in the county in which the death occurred.

(C) The bureau of vital statistics shall furnish a form for filing records under this section.  Records submitted under this section must be on the form furnished by the bureau.  The state registrar may accept a certificate that is verified as provided by this section.

(D) The certificate must be supported by the affidavit of:                    

(1) the physician last in attendance on the decedent or the funeral director who buried the body;  or

(2) if the affidavit of the physician or funeral director cannot be obtained: 

(a) any person who was acquainted with the facts surrounding the death when the death occurred;  and 

(b) another person who was acquainted with the facts surrounding the death but who is not related to the decedent by consanguinity or affinity, as determined under Chapter 573, Government Code.

(E) For each application under this section, the court shall collect a $1 fee.  The court retains 50 cents of the fee and the remaining 50 cents is allocated to the clerk of the court for recording the certificate.

(F) Not later than the seventh day after the date on which a certificate is accepted and ordered filed by a court under this section, the clerk of the court shall forward to the bureau of vital statistics:

(1) the certificate;  and
(2) an order from the court that the state registrar accept the certificate.

Sec. 193.008. Burial-Transit Permit.  

(A) A burial-transit permit issued under the law and rules of a place outside of this state in which a death or fetal death occurred authorizes the transportation of the body in this state.  A cemetery or crematory shall accept the permit as authorization for burial, cremation, or other disposal of the body in this state.

(B) The department shall prescribe the form and contents of the burial-transit permit.

Sec. 193.009. Burial Records.  

(A) The person in charge of premises on which interments are made shall keep a record of the bodies interred or otherwise disposed of on the premises.

(B) The records must include for each decedent:                               

(1) the decedent's name;                                                     

(2) the place of death;                                                      

(3) the date of interment or disposal;                                       

(4) the name and address of the funeral director;  and                       

(5) any other information required by the state registrar.                 

(C) The records are open to official inspection at all times.               

Sec. 193.010. Certificate Of Death By Catastrophe.  
(A) In this section, "catastrophe" means the occurrence of a substantial force that causes widespread or severe damage, injury, or loss of life or property and from which it is not reasonable to assume that a person could survive, including:

(1) flood, earthquake, tornado, or other natural disaster;                 

(2) explosion, fire, or destruction of a building;                           

(3) the crash of a motor vehicle, train, or airplane involving more than one person;  or

(4) the overtaking of more than one person by fire, water, earth, or other substance.

(B) A local registrar shall issue and file a certificate of death by catastrophe for a person if:

(1) an affidavit is submitted to the registrar stating that:   

(a) the person was last reasonably believed to be at the scene of a catastrophe;

(b) at least 10 days have passed since the day of the catastrophe;        

(c) a diligent search has been made by a governmental authority and the authority has concluded the search for the person;

(d) the catastrophe was not intentionally caused by the person;  and      

(e) the affiant:                                                            

(i) does not know whether the person is alive or dead;                   

(ii) has not received any information about the person's status since the catastrophe and, barring the person's death, would have received information about the person's status;

(iii) is not aware of any custody or guardianship issues involving the person, if the person is a minor or a person for whom a guardian has been appointed;  and

(iv) is not aware of any reasonable motive for the person to disappear or for another person to abduct the person;  and

(2) a written statement signed by an agent of the governmental authority that conducts a search under Subdivision (1)(C) is submitted to the registrar stating that the governmental authority conducted and concluded a search for the person.

(C) The department may issue a certificate of death by catastrophe for a minor or a person for whom a guardian has been appointed who is the subject of a custody or guardianship dispute only if all parties to the dispute submit an affidavit under Subsection (b).

(D) An insurer shall accept as proof of death of an insured a certificate of death by catastrophe issued under this section.

Sec. 193.011.  Memorandum Of Understanding On Suicide Data.  

(A) In this section, "authorized entity" means a medical examiner, a local registrar, a local health authority, a local mental health authority, a community mental health center, a mental health center that acts as a collection agent for the suicide data reported by community mental health centers, or any other political subdivision of this state.

(B) An authorized entity may enter into a memorandum of understanding with another authorized entity to share suicide data that does not name a deceased individual.  The shared data may include:

(1) the deceased individual's date of birth, race or national origin, gender, and zip code of residence;

(2) any school or college the deceased individual was attending at the time of death;

(3) the suicide method used by the deceased individual;

(4) the deceased individual's status as a veteran or member of the armed services; and

(5) the date of the deceased individual's death.

(C) The suicide data an authorized entity receives or provides under Subsection (b) is not confidential.

(D) An authorized entity that receives suicide data under a memorandum of understanding authorized by this section may periodically release suicide data that does not name a deceased individual to an agency or organization with recognized expertise in suicide prevention.  The agency or organization may use suicide data received by the agency or organization under this subsection only for suicide prevention purposes.

(E) An authorized entity or an employee or agent of an authorized entity is not civilly or criminally liable for receiving or providing suicide data that does not name a deceased individual and that may be shared under a memorandum of understanding authorized by this section.

(F) This section does not prohibit the sharing of data as authorized by other law.

Chapter 194. Marriage And Divorce Records

Sec. 194.001. Report Of Marriage. 

(A) The county clerk shall file with the bureau of vital statistics a copy of each completed marriage license application.  The clerk shall file the copy not later than the 90th day after the date of the application.  The clerk may not collect a fee for filing the copy.

(B) The county clerk shall file with the bureau of vital statistics a copy of each declaration of informal marriage executed under Section 1.92, Family Code.  The clerk shall file the copy not later than the 90th day after the date on which the declaration is executed.

Sec. 194.0011. Marriage License Applications.  

(A) The board by rule shall prescribe the format and content of the form used for the marriage license application.

(B) The bureau of vital statistics shall print and distribute the forms to each county clerk throughout the state.

(C) The form adopted by the board shall replace locally adopted forms.      

(D) A county clerk may reproduce the board's form locally.                    

Sec. 194.002. Report Of Divorce Or Annulment.  

(A) The bureau of vital statistics shall prescribe a form for reporting divorces and annulments of marriage.  The form must require the following information:

(1) each party's:                                                            

(a) full name;                                                              

(b) usual residence;                                                        

(c) age;                                                                    

(d) place of birth;                                                         

(e) color or race;  and                                                     

(f) number of children;                                                     

(2) the date and place of the parties' marriage;                             

(3) the date the divorce or annulment of marriage was granted;  and        

(4) the court and the style and docket number of the case in which the divorce or annulment of marriage was granted.

(B) The bureau of vital statistics shall furnish sufficient copies of the form to each district clerk.

(C) When an attorney presents a final judgment for a divorce or annulment of marriage to a court for a final decree, the attorney shall:

(1) enter on the form the information required under Subsection (a);  and  

(2) submit the report to the district clerk with the final judgment.       

(D) Not later than the ninth day of each month, each district clerk shall file with the bureau of vital statistics a completed report for each divorce or annulment of marriage granted in the district court during the preceding calendar month.  If a report does not include the information required by Subsection (a)(3) or (4), the clerk must complete that information on the report before the clerk files the report with the bureau.

(E) For each report that a district clerk files with the bureau of vital statistics under this section, the clerk may collect a $1 fee as costs in the case in which the divorce or annulment of marriage is granted.

(F) If the bureau of vital statistics determines that a report filed with the bureau under this section requires correction, the bureau shall mail the report form directly to an attorney of record with respect to the divorce or annulment of marriage.  The attorney shall return the corrected report form to the bureau.  If there is no attorney of record, the bureau shall mail the report form to the district clerk for correction.

Sec. 194.003. State Index. 

(A) The bureau of vital statistics shall maintain a statewide alphabetical index, under the names of both parties, of each marriage license application or declaration of informal marriage.  The statewide index does not replace the indexes required in each county.

(B) The bureau of vital statistics shall maintain a statewide alphabetical index, under the names of both parties, of each report of divorce or annulment of marriage.

Sec. 194.004. Release Of Information.  
(A) The bureau of vital statistics shall furnish on request any information it has on record relating to any marriage, divorce, or annulment of marriage.

(B) The bureau of vital statistics may not issue:                             

(C) a certificate or a certified copy of information relating to a marriage;  or

(D) a certified copy of a report of divorce or annulment of marriage.      

(E) Repealed by Acts 1991, 72nd Leg., ch. 14, § 61, eff. Sept. 1, 1991.  

(F) Repealed by Acts 1991, 72nd Leg., ch. 14, § 61, eff. Sept. 1, 1991.  

Sec. 194.005. Heirloom Wedding Anniversary Certificate.  

(A) The department shall promote the sale of an heirloom wedding anniversary certificate.  The department shall solicit donated designs for the certificate from Texas artists and select the best donated designs for the form of the certificate.

(B) The department shall prescribe a $50 fee for the issuance of an heirloom wedding anniversary certificate.

(C) The executive commissioner of the Health and Human Services Commission shall adopt rules designating certain milestone wedding anniversary dates and shall design and promote heirloom wedding anniversary certificates celebrating those anniversary dates.

(D) The department shall create an heirloom wedding anniversary certificate ordering system that includes printed order forms available through the department and an online ordering system.

(E) An heirloom wedding anniversary certificate produced by the department under this section must be printed on parchment paper and be not smaller than 11 inches by 14 inches in size.  

(F) An heirloom wedding anniversary certificate produced by the department under this section is not a marriage license under this chapter or Chapter 2, Family Code, and does not establish and may not be used to establish a marriage relationship. 


(G) The department shall deposit proceeds it receives from the issuance of heirloom wedding anniversary certificates to the credit of the childhood immunization account.  The childhood immunization account is an account in the general revenue fund.  Money in the account may be used only by the department for:

(1) making grants to fund childhood immunizations and related education programs;  and

(2) administering this section.                                              

Chapter 195. Enforcement Of Vital Statistics Reporting

Sec. 195.001. Enforcement Of Title;  Reports By Local Registrar. 

(A) The local registrar in each local registration district shall enforce this title under the supervision and direction of the state registrar.

(B) A local registrar shall report immediately to the state registrar a violation of this title of which the local registrar has knowledge by observation, by complaint of another person, or by other means.

Sec. 195.002. Supervision And Investigation By State Registrar.  

(A) The state registrar shall execute this title throughout the state.  To ensure uniform compliance with this title, the state registrar has supervisory power over local registrars, deputy registrars, and subregistrars.

(B) The state registrar or the state registrar's representative may investigate cases of irregularity or violations of law.  On request, any other registrar shall aid in the investigation.

(C) If the state registrar considers it necessary, the state registrar shall report a violation of this title to the appropriate district or county attorney for prosecution.  The report must include a statement of the facts and circumstances.  The district or county attorney shall immediately initiate and promptly follow up the necessary court proceedings against the person or corporation responsible for the alleged violation.

(D) On the request of the state registrar, the attorney general shall assist in enforcing this title.

Sec. 195.003. False Records. 

(A) A person commits an offense if the person intentionally or knowingly makes a false statement or directs another person to make a false statement in:

(1) a certificate, record, or report required under this title;            

(2) an application for an amendment of a certificate, record, or report required under this title;

(3) an application for a delayed birth certificate or delayed death certificate;  or

(4) an application for a certified copy of a vital record.                 

(B) A person commits an offense if the person intentionally or knowingly supplies false information, or intentionally or knowingly creates a false record, or directs another person to supply false information or create a false record, for use in the preparation of a certificate, record, report, or amendment under this title.

(C) A person commits an offense if the person, without lawful authority and with intent to deceive, makes, counterfeits, alters, amends, or mutilates or directs another person to make, counterfeit, alter, amend, or mutilate:

(1) a certificate, record, or report required under this title;  or 

(2) a certified copy of a certificate, record, or report required under this title.

(D) A person commits an offense if the person, for purposes of deception, intentionally or knowingly obtains, possesses, uses, sells, or furnishes, or attempts or directs another person to attempt to obtain, possess, use, sell, or furnish a certificate, record, or report required under this title, or a certified copy of a certificate, record, or report required under this title, if the document:

(1) is made, counterfeited, altered, amended, or mutilated without lawful authority and with intent to deceive;

(2) is false in whole or in part;  or                                        

(3) relates to the birth of another individual.                              

(E) A person commits an offense if the person intentionally or knowingly fraudulently identifies himself or herself to obtain or return registration forms, certificates, or any other forms required under this title.

(F) An offense under this section is a felony of the third degree.          

(G) In this section, "person" means an individual, corporation, or association.

(H) If a person is convicted of an offense under this section, the court shall order as a condition of probation that the person cannot obtain a certificate, record, or report to which this section applies or practice midwifery, and the Texas Department of Criminal Justice shall require as a condition of parole that the person cannot obtain a certificate, record, or report to which this section applies or practice midwifery.

Sec. 195.004. Failure To Perform Duty. 

(A) A person commits an offense if the person refuses or fails to furnish correctly any information in the person's possession affecting a certificate or record required under this title.

(B) A person commits an offense if the person fails, neglects, or refuses to fill out a birth or death certificate and to file the certificate with the local registrar or deliver it on request to the person with the duty to file it, as required by this title.

(C) A local registrar, deputy registrar, or subregistrar commits an offense if that person fails, neglects, or refuses to perform a duty under this title or under instructions and directions of the state registrar given under this title.

(D) An offense under this section is a Class C misdemeanor.                   

(E) In this section, "person" means an individual, corporation, or association

Sec. 195.005. Disclosure of Confidential Information.  
(A) A person commits an offense if the person knowingly violates Section 192.002(b), knowingly induces or causes another to violate that section, or knowingly fails to comply with a rule adopted under that section.

(B) An offense under this section is a Class A misdemeanor.                   

Chapter 671. Determination Of Death And Autopsy Reports
                                 

Subchapter A. Determination Of Death

                                 

Sec. 671.001.  Standard Used In Determining Death.  
(A) A person is dead when, according to ordinary standards of medical practice, there is irreversible cessation of the person's spontaneous respiratory and circulatory functions.

(B) If artificial means of support preclude a determination that a person's spontaneous respiratory and circulatory functions have ceased, the person is dead when, in the announced opinion of a physician, according to ordinary standards of medical practice, there is irreversible cessation of all spontaneous brain function.  Death occurs when the relevant functions cease.

(C) Death must be pronounced before artificial means of supporting a person's respiratory and circulatory functions are terminated.

(D) A registered nurse or physician assistant may determine and pronounce a person dead in situations other than those described by Subsection (b) if permitted by written policies of a licensed health care facility, institution, or entity providing services to that person.  Those policies must include physician assistants who are credentialed or otherwise permitted to practice at the facility, institution, or entity.  If the facility, institution, or entity has an organized nursing staff and an organized medical staff or medical consultant, the nursing staff and medical staff or consultant shall jointly develop and approve those policies.  The board shall adopt rules to govern policies for facilities, institutions, or entities that do not have organized nursing staffs and organized medical staffs or medical consultants.

                                 

Sec. 671.002.  Limitation Of Liability.  
(A) A physician who determines death in accordance with Section 671.001(b) or a registered nurse or physician assistant who determines death in accordance with Section 671.001(d) is not liable for civil damages or subject to criminal prosecution for the physician's, registered nurse's, or physician assistant's actions or the actions of others based on the determination of death.

(B) A person who acts in good faith in reliance on a physician's, registered nurse's, or physician assistant's determination of death is not liable for civil damages or subject to criminal prosecution for the person's actions.
                                 

Subchapter B. Autopsy Reports
                                 

Sec. 671.011.  Definition.  
(A) In this subchapter, "autopsy report" includes:

(1) the report of the postmortem examination of the body of a person, including x-rays and photographs taken during the actual postmortem examination;  and

(2) the toxicology report, if any, and other reports that involve an examination of the internal organs and structures of the body after dissection.

(B) An autopsy report does not include investigative reports and other documents that the physician performing the autopsy may review to assist in determining the cause of death.

                                 

Sec. 671.012.  Filing Autopsy Report.  
A designated physician who performs an autopsy provided for by state law shall file an autopsy report with the office designated by the autopsy order not later than the 30th day after the date of request for the autopsy unless:

(1)  a required test cannot be completed within that time;  and

(2)  the physician certifies when the autopsy report is filed that a required test could not be completed within the 30-day limit.

                                 

Sec. 671.013.  Release Of Reports;  Fees.  
(A) An autopsy report shall be released on request to an authorized person in connection with the determination of the cause of death in relation to a workers' compensation or insurance claim.

(B) A person who receives information under Subsection (a) may disclose the information to others only to the extent consistent with the authorized purposes for which the information was obtained.

(C) The commissioners court of the county having custody of an autopsy report shall establish a fee to be charged for a copy of the autopsy report as follows:

(1) for written portions of the report, an amount reasonably necessary to recover the cost of providing the copy, not to exceed $25;  and

(2) for x-rays and photographs, the actual cost of reproduction, including the reasonable cost of overhead.

(D) Except as provided by Subsection (e), an autopsy report released in connection with the determination of the cause of death in relation to a workers' compensation claim under Subsection (a) shall be released not later than the 15th business day after the date the request is received from the authorized person.

(E) If the report has not been filed as provided by Section 671.012, a representative of the office designated by the autopsy order shall, not later than the 10th business day after the date of the request, notify the requesting person that the report has not been filed and of the date, to the best of the knowledge of the representative, that the requesting person may anticipate receiving the report.
Chapter 672. Adult Fatality Review And Investigation
                                 

Sec. 672.001.  Definitions.  
In this chapter:

(1)  "Abuse" means:

(A)  the negligent or wilful infliction of injury, unreasonable confinement, intimidation, or cruel punishment with resulting emotional or physical harm leading to death;  or

(B)  sexual abuse of an adult, including any involuntary or nonconsensual sexual conduct that would constitute an offense under Section 21.08, Penal Code, or Chapter 22, Penal Code.

(2)  "Autopsy" and "inquest" have the meanings assigned by Article 49.01, Code of Criminal Procedure.

(3)  "Family violence" has the meaning assigned by Section 71.004, Family Code.

(4)  "Health care provider" means any health care practitioner or facility that provides medical evaluation or treatment, including dental and mental health evaluation or treatment.

(5)  "Review" means a reexamination of information regarding a deceased adult from relevant agencies, professionals, and health care providers.

(6)  "Review team" means an unexpected fatality review team established under this chapter.

(7)  "Unexpected death" includes a death of an adult that before investigation appears:

(A)  to have occurred without anticipation or forewarning;  and

(B)  to have been caused by suicide, family violence, or abuse.
                                 

Sec. 672.002.  Establishment Of Review Team.  
(A) A multidisciplinary and multiagency unexpected fatality review team may be established for a county to conduct reviews of unexpected deaths that occur within the county.  A review team for a county with a population of less than 50,000 may join with an adjacent county or counties to establish a combined review team.

(B) The commissioners court of a county may oversee the activities of the review team or may Designate a county department to oversee those activities.  The commissioners court may designate a nonprofit agency or a political subdivision of the state involved in the support or treatment of victims of family violence, abuse, or suicide to oversee the activities of the review team if the governing body of the nonprofit agency or political subdivision concurs.

(C) Any person who may be a member of a review team under Subsection (d) may initiate the establishment of a review team and call the first organizational meeting of the team.

(D) A review team may include:

(1) a criminal prosecutor involved in prosecuting crimes involving family violence;

(2) a peace officer;

(3) a justice of the peace or medical examiner;

(4) a public health professional;

(5) a representative of the Department of Protective and Regulatory Services engaged in providing adult protective services;

(6) a mental health services provider;

(7) a representative of the family violence shelter center providing services to the county;

(8) the victim witness advocate in the county prosecutor's office;

(9) a representative from the battering intervention and prevention program for the county;  and

(10) a community supervision and corrections department officer.

(E) Members of a review team may select additional team members according to community resources and needs.

(F) A review team shall select a presiding officer from its members.

(G) Members selected under Subsection (e) must reflect the geographical, cultural, racial, ethnic, and gender diversity of the county or counties represented.

(H) Members selected under this section should have experience in abuse, neglect, suicide, family violence, or elder abuse.
                                 

Sec. 672.003.  Purpose And Powers Of Review Team.  
(A) The purpose of a review team is to decrease the incidence of preventable adult deaths by:

(1) promoting cooperation, communication, and coordination among agencies involved in responding to unexpected deaths;

(2) developing an understanding of the causes and incidence of unexpected deaths in the county or counties in which the review team is located;  and

(3) advising the legislature, appropriate state agencies, and local law enforcement agencies on changes to law, policy, or practice that will reduce the number of unexpected deaths.
(B) To achieve its purpose, a review team shall:

(1) develop and implement, according to local needs and resources, appropriate protocols;

(2) meet on a regular basis to review fatality cases suspected to have resulted from suicide, family violence, or abuse and recommend methods to improve coordination of services and investigations between agencies that are represented on the team;

(3) collect and maintain data, as appropriate;  and

(4) submit the report required under Section 672.008.

                                 

Sec. 672.004.  Duties Of Presiding Officer.  
The presiding officer of a review team may:

(1) send notices to the review team members of a meeting to review a fatality involving suspected suicide, family violence, or abuse;

(2) provide a list to the review team members of each fatality to be reviewed at the meeting;  and

(3) ensure that the review team operates according to the protocols developed by the review team.

                                 

Sec. 672.005.  Review Procedure.  
(A) The review team of the county in which the event that was the cause of the unexpected death occurred, as stated on the death certificate or as otherwise indicated by the medical examiner or justice of the peace notified of the death, may review the death. 

(B) On receipt of the list of fatalities under Section 672.004, each review team member shall review available records for information regarding each listed unexpected death.

                                 

Sec. 672.006.  Access To Information.  
(A) A review team may request information and records regarding adult deaths resulting from suicide, family violence, or abuse as necessary to carry out the review team's purpose and duties.  Records and information that may be requested under this section include:

(1) medical, dental, and mental health care information;  and

(2) information and records maintained by any state or local government agency, including:

(A) a birth certificate;

(B) law enforcement investigative data;

(C) medical examiner investigative data;

(D) juvenile court records;

(E) parole and probation information and records;  and

(F) adult protective services information and records.

(B) On request of the presiding officer of a review team, the custodian of the relevant information or records relating to the deceased adult shall provide the information or records to the review team.  A law enforcement agency or a medical examiner may decline to provide investigative data to a review team until after the conclusion of the investigation.

(C) This section does not authorize the release of the original or copies of the mental health or medical records of any member of the deceased adult's family, the guardian or caretaker of the deceased adult, or an alleged or suspected perpetrator of family violence or abuse of the adult that are in the possession of any state or local government agency as provided in Subsection (a)(2).  Information relating to the mental health or medical condition of a member of the deceased adult's family, the guardian or caretaker of the deceased adult, or the alleged or suspected perpetrator of family violence or abuse of the deceased adult acquired as part of an investigation by a state or local government agency as provided in Subsection (a)(2) may be provided to the review team.

(D) This section does not authorize any interference with a criminal investigation, inquest, or autopsy.

                                 

Sec. 672.007.  Meeting Of Review Team.  
(A) A meeting of a review team is closed to the public and not subject to the open meetings law, Chapter 551, Government Code.

(B) This section does not prohibit a review team from requesting the attendance at a closed meeting of a person who is not a member of the review team and who has information regarding a fatality resulting from suicide, family violence, or abuse.

(C) Except as necessary to carry out a review team's purpose and duties, members of a review team and persons attending a review team meeting may not disclose what occurred at the meeting.

                                 

Sec. 672.008.  Report.  
(A) Not later than December 15 of each even-numbered year, each review team shall submit to the Department of Protective and Regulatory Services a report on deaths reviewed.

(B) Subject to Section 672.009, the Department of Protective and Regulatory Services shall make the reports received under Subsection (a) available to the public.

                                 

Sec. 672.009.  Use Of Information And Records;  Confidentiality.  
(A) Information and records acquired by a review team in the exercise of its purpose and duties under this chapter are confidential and exempt from disclosure under the open records law, Chapter 552, Government Code, and may only be disclosed as necessary to carry out the review team's purpose and duties.

(B) A report of a review team or a statistical compilation of data reports is a public record subject to the open records law, Chapter 552, Government Code, as if the review team were a governmental body under that chapter, if the report or statistical compilation does not contain any information that would permit the identification of an individual and is not otherwise confidential or privileged.

(C) A member of a review team may not disclose any information that is confidential under this section.

(D) A person commits an offense if the person discloses information made confidential by this section.  An offense under this subsection is a Class A misdemeanor.

(E) Information, documents, and records that are confidential as provided by this section are not subject to subpoena or discovery and may not be introduced into evidence in any civil or criminal proceeding.  A document or other information that is otherwise available from another source is not protected from subpoena, discovery, or introduction into evidence under this subsection solely because the document or information was acquired by a review team in the exercise of its duties under this chapter.

                                 

Sec. 672.010.  Civil Liability For Disclosure Of Information.  
Subject to the limits described in Section 101.023(b), Civil Practice and Remedies Code, a team organized pursuant to this chapter, or any member thereof, may be civilly liable for damages caused by the disclosure of information gathered pursuant to an investigation if such disclosure is made in violation of Section 672.007 and Section 672.009.

                                 

Sec. 672.011.  Governmental Unit.  
Subject to Section 672.010, a review team established under this chapter is a local governmental unit for purposes of Chapter 101, Civil Practice and Remedies Code.

                                 

Sec. 672.012.  Report Of Unexpected Fatality.  
(A) A person, including a health care provider, who knows of the death of an adult that resulted from, or that occurred under circumstances indicating death may have resulted from, suicide, family violence, or abuse, shall immediately report the death to the medical examiner of the county in which the death occurred or, if the death occurred in a county that does not have a medical examiner's office or that is not part of a medical examiner's district, to a justice of the peace in that county.

(B) The requirement of this section is in addition to any other reporting requirement imposed by law.

                                 

Sec. 672.013.  Procedure In The Event Of Reportable Death.  
(A) A medical examiner or justice of the peace notified of a death under Section 672.012 may hold an inquest under Chapter 49, Code of Criminal Procedure, to determine whether the death was caused by suicide, family violence, or abuse. 

(B) Without regard to whether an inquest is held under Subsection (a), the medical examiner or justice of the peace shall immediately notify the county or entity designated under Section 672.002(b) of:

(1) each notification of death received under Section 672.012;

(2) each death found to be caused by suicide, family violence, or abuse;  or

(3) each death that may be a result of suicide, family violence, or abuse, without regard to whether the suspected suicide, family violence, or abuse is determined to be a sole or contributing cause and without regard to whether the cause of death is conclusively determined.
Chapter 673. Sudden Infant Death Syndrome
                                 

Sec. 673.001.  Definitions.  
In this chapter:

(1) "Commissioner" means the commissioner of health.

(2) "Department" means the Texas Department of Health.

                                 

Sec. 673.002.  Autopsy.  
(A) The death in this state of a child 12 months old or younger shall be immediately reported to the justice of the peace, medical examiner, or other proper official as prescribed by law if the child dies suddenly or is found dead and if the cause of death is unknown.

(B) The justice of the peace or medical examiner shall inform the child's legal guardian or parents that an autopsy shall be performed on the child.  The state shall reimburse a county $500 for the cost of the autopsy if the primary cause of death of the child is sudden infant death syndrome.  The department shall adopt rules that:

(1) define sudden infant death syndrome;  and

(2) describe the method for obtaining reimbursement for the cost of an autopsy. 
(C) Reimbursement required by Subsection (b) of this section is subject to the availability of funds.
(D) After the autopsy is completed, the child's parents or legal guardian shall be notified of the autopsy results.
(E) This section does not affect the duties of the justice of the peace or medical examiner prescribed by other laws.

                                 

Sec. 673.003.  Designation Of Sudden Infant Death Syndrome As Primary Cause Of Death.  
Sudden infant death syndrome may be used as a primary cause of death on a death certificate required by Chapter 193.

                                 

Sec. 673.004.  Model Program.  
(A) The department shall develop a model program that can be used to provide information and follow-up consultation about sudden infant death syndrome and its characteristic grief-guilt reaction.  The program should humanize and maximize understanding and the handling of sudden infant death syndrome in this state.

(B) The department shall distribute the program to proper agencies, governmental bodies, officials, physicians, nurses, health professionals, and citizens.

(C) The department may appoint an advisory committee to provide assistance in developing the program.

Chapter 674.  Fetal And Infant Mortality Review
                                 

Sec. 674.001.  Definitions.  
In this chapter:

1) "Decedent" means:

a) a person for whom a fetal death certificate must be filed; or

b) a deceased infant.

2) "Fetal death certificate" means a death certificate filed for any fetus weighing 350 grams or more or, if the weight is unknown, a fetus age 20 weeks or more as calculated from the start date of the last normal menstrual period to the date of delivery.

3) "Health care provider" means any health care practitioner or facility that provides medical evaluation or treatment, including mental health evaluation or treatment.

4) "Infant" means a child younger than one year of age.

5) "Local health authority" means:

a) a municipal or county health authority;

b) a director of a local health department or public health district; or

c) a regional director of a public health region.

6) "Review" means a reexamination of information regarding a decedent from relevant agencies, professionals, health care providers, and the family of the decedent.

7) "Review team" means the fetal and infant mortality review team.

                                 

Sec. 674.002.  Review Team.  
a) A fetal and infant mortality review team may be established only:

(1) by a local health authority or other local health official or by the Department of State Health Services; or

(2) under a contract or in accordance with a memorandum of agreement with a local health authority or other local health official or the Department of State Health Services.

(B) Local health authorities or other local health officials for two or more adjacent counties or municipalities may join to establish a joint review team.

(C) A review team must be composed of culturally diverse members representing multiple disciplines, including professionals and representatives of agencies that provide services or community resources for families in the community and community representatives.  The review team may include:

(1) a physician, including a pediatrician, an obstetrician, or a physician practicing in another relevant specialty;

(2) a registered nurse;

(3) a certified nurse-midwife or licensed midwife;

(4) a county attorney or a designee of a county attorney;

(5) a representative of a school district;

(6) a representative of the local health department;

(7) a forensic pathologist;

(8) a mental health professional;

(9) a representative from a local hospital;

(10) a local registrar of births and deaths;

(11) a person working in a supervisory position in local administration of the state Medicaid program;

(12) a person working with local implementation of the Special Supplemental Nutrition Program for Women, Infants, and Children;

(13) an educator;

(14) a pastoral counselor;

(15) a member of the health committee of a chamber of commerce; and

(16) other community representatives.

(D) Members of a review team may select additional members according to the resources of the review team and its needs.
(E) The review team shall select a presiding officer from its members.
(F) A local health authority or other local health official or the Department of State Health Services is not required to establish a review team for a particular municipality or county.

                                 

Sec. 674.003.  Purpose And Powers And Duties Of Review Team.  
(A) The purpose of a review team is to:

(1) improve the health and well-being of women, infants, and families;

(2) reduce racial disparities in the rates of and the overall rates of fetal and infant mortality;

(3) facilitate the operations of the review team and train review team members on the review team process; and

(4) develop and deliver reports of findings to the community.

(B) For a death or fetal death subject to review, the review team shall collect information relating to the death of the decedent, including medical, dental, and mental health care records or information, autopsy reports, social services records, and other pertinent records related to the decedent and the family of the decedent.

(C) Before review at a meeting of the review team, the names and addresses of the decedent and the decedent's family and the name and address of each health care provider that provided services to the decedent or decedent's family shall be removed from information collected under Subsection (b).  A summary of the information, with the identifying information described by this subsection removed, shall be prepared for consideration of the review team.

(D) The review team shall:

(1) compile statistics of fetal and infant mortality;

(2) analyze the causes of fetal and infant mortality; and

(3) recommend measures to decrease fetal and infant mortality to a community action team formed for this purpose or to state or local governmental officials or other appropriate members of the community.

                                 

Sec. 674.004.  Governmental Unit.  
A review team is a governmental unit for purposes of Chapter 101, Civil Practice and Remedies Code.  A review team is a unit of local government under that chapter.

                                 

Sec. 674.005.  Meetings.  
(A) Meetings of a review team are closed to the public and are not subject to Chapter 551, Government Code.

(B) A member of a review team participating in the review of a death or fetal death, and any person employed by or acting in an advisory capacity to the review team and who provides counsel or services to the review team, are immune from civil or criminal liability arising from information presented in a review team meeting or recommendations resulting from the meeting.

                                 

Sec. 674.006.  Disclosure Of Information To Review Team.  
(A) A review team may request information regarding a decedent or the decedent's family as necessary to carry out the review team's purpose and duties, including any information described by Section 674.003(b).

(B) On the request of the review team, a health care provider or other custodian of the requested information shall provide the information to the review team.  The information shall be provided without the authorization of the decedent's parent, guardian, or other representative.

(C) A health care provider or other person who provides information to a review team is not subject to a civil action for damages or other relief as a result of having provided the information.  This subsection does not apply if the information provided was false and the health care provider or other person knew or had reason to know that the information was false.

                                 

Sec. 674.007.  Confidentiality Of Records; Privilege.  
(A) Information is confidential for purposes of this chapter if the disclosure of the information would compromise the privacy of the decedent or the decedent's family.  Confidential information includes any information pertaining to the decedent's death.

(B) Confidential information that is acquired by the review team and that permits the identification of an individual or health care provider is privileged and may not be disclosed to any person except to the extent necessary to carry out the purposes of the review team.  Information that may not be disclosed under this subsection includes:

(1) names and addresses of the decedent or the decedent's family;

(2) services received by the decedent or the decedent's family;

(3) the social and economic condition of the decedent or the decedent's family;

(4) medical, dental, and mental health care information related to the decedent or the decedent's family, including diagnoses, conditions, diseases, or disability; and

(5) the identity of health care providers that provided services to the decedent or the decedent's family.

(C) Review team work product and information obtained by a review team, including files, records, reports, records of proceedings, recommendations, meeting notes, records of interviews, statements, and memoranda, are confidential and are not subject to disclosure under Chapter 552, Government Code.  This subsection does not prevent a review team from releasing information described by Subsection (d) or (e).

(D) Information is not confidential under this section if the information is general information that cannot be connected with any specific individual, case, or health care provider, such as:

(1) total expenditures made for specified purposes;

(2) the number of families served by particular health care providers or agencies;

(3) aggregated data on social and economic conditions;

(4) medical data and information related to health care services that do not include any identifying information relating to a decedent or the decedent's family; and

(5) other statistical information.

(E) A review team may publish statistical studies and research reports based on information that is confidential under this section, provided that the information published may not identify a decedent or the decedent's family and may not include any information that could be used to identify a decedent or the decedent's family.

(F) A review team shall adopt and follow practices and procedures to ensure that information that is confidential under this section is not disclosed in violation of this section.

                                 

Sec. 674.008.  Immunity From Subpoena And Discovery.  
(A) Review team work product and information obtained by a review team, including files, records, reports, records of proceedings, recommendations, meeting notes, records of interviews, statements, and memoranda, are privileged, are not subject to subpoena or discovery, and may not be introduced into evidence in any civil or criminal proceeding against a member of the family of a decedent or a health care provider.

(B) A document or other information that is otherwise available from another source is not protected from subpoena, discovery, or introduction into evidence under Subsection (a) solely because the document or other information was presented during a meeting of a review team or because a record of the document or other information is maintained by the review team.

                                 
Sec. 674.009.  Unauthorized Disclosure By Review Team Member; Offense.  
(A) A person commits an offense if the person is a member of a review team and the person knowingly:

(1) discloses confidential information in violation of Section 674.007; or

(2) inspects confidential information without authority granted in accordance with procedures established by the review team.

(B) An offense under Subsection (a) is a Class A misdemeanor.

                                 

Sec. 674.010.  Immunity.  
A member of a review team is not liable for damages to a person for an action taken or a recommendation made within the scope of the functions of the review team if the member acts without malice and in the reasonable belief that the action or recommendation is warranted by the facts known to the review team member.

                                 

Sec. 674.011.  Inapplicability Of Chapter.  
This chapter does not apply to disclosure of records pertaining to voluntary or therapeutic termination of pregnancy, and those records may not be disclosed under this chapter.

Chapter 691. Anatomical Board Of The State Of Texas
                                 

Subchapter A. Organization Of Anatomical Board Of The State Of Texas
                                 

Sec. 691.001.  Definitions.  
In this chapter:

(1) "Board" means the Anatomical Board of the State of Texas.

(2) "Body" means a human corpse.

(3) "Anatomical specimen" means a part of a human corpse.

                                 

Sec. 691.002.  Composition Of Board.  
(A) The Anatomical Board of the State of Texas is composed of one representative from each school or college of chiropractic, osteopathy, medicine, or dentistry incorporated in this state.

(B) On March 1 of each odd-numbered year, the chief executive officer of each institution described by Subsection (a) shall appoint as the institution's representative on the board one professor of surgery or of basic anatomical sciences who is associated with the institution.

(C) Appointments to the board shall be made without regard to the race, creed, sex, religion, or national origin of the appointees.

                                 

Sec. 691.004.  Lobbyist Restrictions.  
A person may not serve as a member of the board or act as the general counsel to the board if the person is required to register as a lobbyist under Chapter 305, Government Code, because of the person's activities for compensation on behalf of a profession related to the operation of the board.

                                 

Sec. 691.005.  Removal Of Board Member.  
a) It is a ground for removal from the board if a member:

(1) does not have at the time of appointment the qualifications required by Section 691.002(a) for appointment to the board; 

(2) does not maintain during the service on the board the qualifications required by Section 691.002(a) for appointment to the board; 

(3) violates a prohibition established by Section 691.004; 

(4) cannot discharge the member's duties for a substantial portion of the term for which the member is appointed because of illness or disability;  or

(5) is absent from more than half of the regularly scheduled board meetings that the member is eligible to attend during any two calendar years, unless the absence is excused by a majority of the board members.

b) The validity of an action of the board is not affected by the fact that it is taken when a ground for removal of a member of the board exists.

c) If the secretary-treasurer of the board believes that a potential ground for removal exists, the secretary-treasurer shall notify the chairman of the board of that ground.  The chairman shall notify the chief executive officer of the institution represented by that member that a potential ground for removal exists.

                                 

Sec. 691.006.  Reimbursement.  
A board member is not entitled to compensation but is entitled to reimbursement for actual travel expenses incurred in serving on the board.

                                 

Sec. 691.007.  Minutes;  Records.  
(A) The board may adopt rules for its administration.

(B) The board shall keep complete minutes of its transactions.

(C) The board shall keep identification records of each body donated to the board and of each body or anatomical specimen distributed by the board.

(D) A board member or a district or county attorney may at any time inspect minutes or records required under this section.

                                 

Sec. 691.008.  Fees;  Reports;  Audits.  
(A) The board may set and collect reasonable and necessary fees for receiving and distributing bodies and anatomical specimens.

(B) The secretary-treasurer of the board may deposit fees collected under this section in local accounts outside the state treasury.

(C) The board shall file annually with the governor and the presiding officer of each house of the legislature a complete and detailed written report accounting for all funds received and disbursed by the board during the preceding year.  The form of the annual report and the reporting time are as provided by the General Appropriations Act.

(D) The financial transactions of the board are subject to audit by the state auditor in accordance with Chapter 321, Government Code.

                                 

Sec. 691.009.  Information To Members And Employees.  
The board shall provide to its members and employees, as often as necessary, information regarding their qualifications under this chapter and their responsibilities under applicable laws relating to standards of conduct for state officers or employees.

                                 

Sec. 691.010.  Public Information And Participation;  Complaints.  
(A) The board shall prepare information of public interest describing the functions of the board and the board's procedures by which complaints are filed with and resolved by the board.  The board shall make the information available to the public and appropriate state agencies.

(B) The board by rule shall establish methods by which service recipients can be notified of the name, mailing address, and telephone number of the board for the purpose of directing complaints to the board. The board may provide for that notification by including the information on each written contract relating to bodies willed or donated to an entity regulated by the board or authorized by the board to receive bodies.

(C) The board shall keep an information file about each complaint filed with the board relating to its functions. If a written complaint is filed with the board relating to a person or an entity regulated by the board, the board, at least as frequently as quarterly and until final disposition of the complaint, shall notify the parties to the complaint of the status of the complaint unless notice would jeopardize an undercover investigation.

(D) The board shall develop and implement policies that provide the public with a reasonable opportunity to appear before the board and to speak on any issue under the jurisdiction of the board.

                                 

Subchapter B. Donation And Distribution Of Bodies And Anatomical Specimens
                                 

Sec. 691.021.  Definition.  
In this subchapter, "political subdivision" means a municipality, county, or special district.

                                 

Sec. 691.022.  General Duties.  
(A) The board shall distribute bodies and anatomical specimens to institutions authorized to receive them.

(B) The board shall adopt rules to ensure that each body and anatomical specimen in the custody of the board or an institution represented on the board is treated with respect.

                                 

Sec. 691.023.  Duty To Deliver Certain Bodies To Board.  
a) An officer, employee, or representative of the state, of a political subdivision, or of an institution having charge or control of a body not claimed for burial or a body required to be buried at public expense shall:

(1) notify the board or the board's representative of the body's existence when the body comes into the person's possession, charge, or control if notified in writing to do so by the board or the board's representative; 

(2) deliver the body in accordance with the direction of the board;  and

(3) allow the board, the board's representative, or a physician designated by the board who complies with this chapter to remove the body to be used for the advancement of medical science.

b) If the board does not require a political subdivision or agency of the political subdivision to deliver a body under this section, the political subdivision shall pay all costs of preparation for burial, including costs of embalming.

                                 

Sec. 691.024.  Persons Who May Claim Body For Burial.  
a) An officer, employee, or representative of the state, of a political subdivision, or of an institution is not required to give notice or deliver a body as required by Section 691.023 if the body is claimed for burial.

b) A relative, bona fide friend, or representative of an organization to which the deceased belonged may claim the body for burial.  The person in charge of the body shall release the body to the claimant without requiring payment when the person is satisfied that the claimed relationship exists.

c) A claimant alleging to be a bona fide friend or a representative of an organization to which the deceased belonged must present a written statement of the relationship under which the claimant qualifies as a bona fide friend or organization representative.

d) For purposes of this section, a bona fide friend means a person who is like one of the family, and does not include:

(1) an ordinary acquaintance; 

(2) an officer, employee, or representative of the state, of a political subdivision, or of an institution having charge of a body not claimed for burial or a body required to be buried at public expense; 

(3) an employee of an entity listed in Subdivision (2) with which the deceased was associated;  or

(4) a patient, inmate, or ward of an institution with which the deceased was associated.

e) A person covered by Subsection (d) may qualify as a bona fide friend if the friendship existed before the deceased entered the institution.

                                 

Sec. 691.025.  Procedure After Death.  
(A) If a body is not claimed for burial immediately after death, the body shall be embalmed within 24 hours.

(B) For 72 hours after death, the person in charge of the institution having charge or control of the body shall make due effort to find a relative of the deceased and notify the relative of the death.  If the person is not able to find a relative, the person shall file with the county clerk an affidavit stating that the person has made a diligent inquiry to find a relative and stating the inquiry the person made.

(C) A body that is not claimed for burial within 48 hours after a relative receives notification shall be delivered as soon as possible to the board or the board's representative.

(D) A relative of the deceased may claim the body within 60 days after the body has been delivered to an institution or other entity authorized to receive the body.  The body shall be released without charge.

                                 

Sec. 691.026.  Body Of Traveler.  
If an unclaimed body is the body of a traveler who died suddenly, the board shall direct the institution receiving the body to retain the body for six months for purposes of identification.

Sec. 691.027.  Autopsy.  
Only the board may grant permission to perform an autopsy on an unclaimed body.  The board may grant permission after receiving a specific request for an autopsy that shows sufficient evidence of medical urgency.

                                 

Sec. 691.028.  Donation Of Body By Written Instrument.  
(A) An adult living in this state who is of sound mind may donate his body by will or other written instrument to the board, a medical or dental school, or another donee authorized by the board, to be used for the advancement of medical science.

(B) To be effective, the donor must sign the will or other written instrument and it must be witnessed by two adults.  The donor is not required to use a particular form or particular words in making the donation, but the will or other instrument must clearly convey the donor's intent.

(C) Appointment of an administrator or executor or acquisition of a court order is not necessary before the body may be delivered under this chapter.

(D) A donor may revoke a donation made under this section by executing a written instrument in a manner similar to the original donation.

                                 

Sec. 691.029.  Authority To Accept Bodies From Outside The State.  
The board may receive a body transported to the board from outside this state.

                                 

Sec. 691.030.  Board's Authority To Distribute Bodies And Anatomical Specimens.  
(A) The board or the board's representative shall distribute bodies donated to it and may redistribute bodies donated to medical or dental schools or other donees authorized by the board to schools and colleges of chiropractic, osteopathy, medicine, or dentistry incorporated in this state, to physicians, and to other persons as provided by this section.

(B) In making the distribution, the board shall give priority to the schools and colleges that need bodies for lectures and demonstrations.

(C) If the board has remaining bodies, the board or the board's representative shall distribute or redistribute those bodies to the schools and colleges proportionately and equitably according to the number of students in each school or college receiving instruction or demonstration in normal or morbid anatomy and operative surgery.  The dean of each school or college shall certify that number to the board when required by the board.

(D) The board may transport a body or anatomical specimen to an authorized recipient in another state if the board determines that the supply of bodies or anatomical specimens in this state exceeds the need for bodies or anatomical specimens in this state and if:

(1) the deceased donated his body in compliance with Section 691.028 and at the time of the donation authorized the board to transport the body outside this state; or

(2) the body was donated in compliance with Chapter 692A and the person authorized to make the donation under Section 692A.009 authorized the board to transport the body outside this state.

                                 

Sec. 691.031.  Transportation Of Bodies;  Records.  
(A) The board shall adopt rules to ensure that each body or anatomical specimen received or distributed by the board is properly transported.

(B) The board may employ a public carrier to transport bodies or anatomical specimens received or distributed by the board.

(C) Each body or anatomical specimen shall be carefully deposited and transported with the least possible public display.

(D) A person or institution who sends a body or anatomical specimen under this chapter shall keep on permanent file a description of the body or anatomical specimen that includes the deceased's name, if known, color, sex, age, place and supposed cause of death, and any other information available for identification of the body or anatomical specimen, such as the existence of scars or deformities.

(E) The sender shall mail or otherwise safely convey to the person or institution to whom the body is sent a copy of the description required by Subsection (d).  The person or institution receiving the body or anatomical specimen shall immediately and safely transmit to the sender a receipt containing the full terms of the description furnished by the sender.

(F) The sender and receiver of each body or anatomical specimen shall file the records required under this section in accordance with board rules so that the board or a district or county attorney may inspect the records at any time.
                                 

Sec. 691.032.  Costs Of Distribution. 
A person or institution receiving a body or anatomical specimen under this chapter shall pay in a manner specified by the board, or as otherwise agreed on, all costs incurred in distributing the body or anatomical specimen so that the state, a county, a municipality, or an officer, employee, or representative of the state, a county, or a municipality does not incur any expense.
                                 

Sec. 691.033.  Use Of Bodies And Anatomical Specimens.  
(A) To further medical science, a school, college, or person designated by the board may dissect, operate on, examine, and experiment on a body or anatomical specimen distributed under this chapter.

(B) A school, college, or person shall keep a permanent record of each body or anatomical specimen received from the board or the board's representative.  The record must be sufficient to identify the body or anatomical specimen and may be inspected by the board or the board's representative.

(C) A law relating to the prevention of mutilation of a body does not apply to a dissection, operation, examination, or experiment performed under this section.

(D) To aid prosecutions under Section 42.08, Penal Code, the board shall adopt rules that clearly state the activities that are authorized by the board in relation to the dissection of a body.

                                 

Sec. 691.034.  Regulation Of Persons And Institutions Using Bodies And Anatomical Specimens.  
(A) The board shall inspect and may approve institutions for the receipt and use of bodies and anatomical specimens under this chapter.

(B) The board may investigate a person or institution if the board has reason to believe that the person or institution has improperly used a body or anatomical specimen.

(C) The board may suspend or revoke a person's or institution's authorization to receive and dissect bodies or anatomical specimens if the board determines that the person or institution has improperly used a body or anatomical specimen.

(D) A person or institution is entitled to a hearing before the board or a hearing examiner appointed by the board before the board may revoke the person's or institution's authorization to receive and dissect bodies or anatomical specimens.  The board shall make all final decisions to suspend or revoke an authorization.

                                 

Sec. 691.035.  Criminal Penalty. 
(A) A person commits an offense if the person has a duty imposed under this chapter and refuses, neglects, or omits to perform the duty as required by this chapter.

(B) An offense under this section is punishable by a fine of not less than $100 or more than $500.

Chapter 692a.  Revised Uniform Anatomical Gift Act
                                 

Sec. 692a.001.  Short Title.  
This chapter may be cited as the Revised Uniform Anatomical Gift Act.

                                

Sec. 692a.002.  Definitions.  
In this chapter:

(1) "Adult" means an individual who is at least 18 years of age.

(2) "Agent" means an individual:

(A) authorized to make health care decisions on the principal's behalf by a medical power of attorney; or

(B) expressly authorized to make an anatomical gift on the principal's behalf by any other record signed by the principal.

(3) "Anatomical gift" means a donation of all or part of a human body to take effect after the donor's death for the purpose of transplantation, therapy, research, or education.

(4) "Commissioner" means the commissioner of state health services.

(5) "Decedent" means a deceased individual whose body or part is or may be the source of an anatomical gift.  The term includes a stillborn infant and, subject to restrictions imposed by law other than this chapter, a fetus.

(6) "Department" means the Department of State Health Services.

(7) "Disinterested witness" means a witness other than the spouse, child, parent, sibling, grandchild, grandparent, or guardian of the individual who makes, amends, revokes, or refuses to make an anatomical gift, or another adult who exhibited special care and concern for the individual.  The term does not include a person to which an anatomical gift could pass under Section 692A.011.

(8) "Document of gift" means a donor card or other record used to make an anatomical gift. The term includes a statement or symbol on a driver's license, identification card, or donor registry.

(9) "Donor" means an individual whose body or part is the subject of an anatomical gift.

(10) "Donor registry" means a database that contains records of anatomical gifts and amendments to or revocations of anatomical gifts.

(11) "Driver's license" means a license or permit issued by the Department of Public Safety to operate a vehicle, whether or not conditions are attached to the license or permit.

(12) "Eye bank" means a person that is licensed, accredited, or regulated under federal or state law to engage in the recovery, screening, testing, processing, storage, or distribution of human eyes or portions of human eyes.

(13) "Guardian" means a person appointed by a court to make decisions regarding the support, care, education, health, or welfare of an individual. The term does not include a guardian ad litem.

(14) "Hospital" means a facility licensed as a hospital under the law of any state or a facility operated as a hospital by the United States, a state, or a subdivision of a state.

(15) "Identification card" means an identification card issued by the Department of Public Safety.

(16) "Imminent death" means a patient who requires mechanical ventilation, has a severe neurologic injury, and meets certain clinical criteria indicating that neurologic death is near or a patient for whom withdrawal of ventilatory support is being considered.

(17) "Know" means to have actual knowledge.

(18) "Minor" means an individual who is under 18 years of age.

(19) "Organ procurement organization" means a person designated by the secretary of the United States Department of Health and Human Services as an organ procurement organization.

(20) "Parent" means a parent whose parental rights have not been terminated.

(21) "Part" means an organ, an eye, or tissue of a human being. The term does not include the whole body.

(22) "Person" means an individual, corporation, business trust, estate, trust, partnership, limited liability company, association, joint venture, public corporation, government or governmental subdivision, agency, or instrumentality, or any other legal or commercial entity.

(23) "Physician" means an individual authorized to practice medicine or osteopathy under the law of any state.

(24) "Procurement organization" means an eye bank, organ procurement organization, or tissue bank.

(25) "Prospective donor" means an individual who is dead or near death and has been determined by a procurement organization to have a part that could be medically suitable for transplantation, therapy, research, or education. The term does not include an individual who has made a refusal.

(26) "Reasonably available" means able to be contacted by a procurement organization without undue effort and willing and able to act in a timely manner consistent with existing medical criteria necessary for the making of an anatomical gift.

(27) "Recipient" means an individual into whose body a decedent's part has been or is intended to be transplanted.

(28) "Record" means information that is inscribed on a tangible medium or that is stored in an electronic or other medium and is retrievable in perceivable form.

(29) "Refusal" means a record created under Section 692A.007 that expressly states an intent to bar other persons from making an anatomical gift of an individual's body or part.

(30) "Sign" means, with the present intent to authenticate or adopt a record:

(A) to execute or adopt a tangible symbol; or

(B) to attach to or logically associate with the record an electronic symbol, sound, or process.

(31) "State" means a state of the United States, the District of Columbia, Puerto Rico, the United States Virgin Islands, or any territory or insular possession subject to the jurisdiction of the United States.

(32) "Technician" means an individual determined to be qualified to remove or process parts by an appropriate organization that is licensed, accredited, or regulated under federal or state law. The term includes an enucleator.

(33) "Timely notification" means notification of an imminent death to the organ procurement organization within one hour of the patient's meeting the criteria for imminent death and before the withdrawal of any life sustaining therapies.  With respect to cardiac death, timely notification means notification to the organ procurement organization within one hour of the cardiac death.

(34) "Tissue" means a portion of the human body other than an organ or an eye. The term does not include blood unless the blood is donated for the purpose of research or education.

(35) "Tissue bank" means a person licensed, accredited, or regulated under federal or state law to engage in the recovery, screening, testing, processing, storage, or distribution of tissue.

(36) "Transplant hospital" means a hospital that furnishes organ transplants and other medical and surgical specialty services required for the care of transplant patients.

(37) "Visceral organ" means the heart, kidney, or liver or another organ or tissue that requires a patient support system to maintain the viability of the organ or tissue.

                                 

Sec. 692a.003.  Applicability.  
This chapter applies to an anatomical gift or amendment to, revocation of, or refusal to make an anatomical gift, whenever made.

                                 

Sec. 692a.004.  Persons Authorized To Make Anatomical Gift Before Donor's Death.  
Subject to Section 692A.008, an anatomical gift of a donor's body or part may be made during the life of the donor for the purpose of transplantation, therapy, research, or education in the manner provided in Section 692A.005 by:

(1) the donor, if the donor is an adult or if the donor is a minor and is:

(A) emancipated; or

(B) authorized under state law to apply for a driver's license because the donor is at least 16 years of age and:

(i) circumstances allow the donation to be actualized prior to 18 years of age; and

(ii) an organ procurement organization obtains signed written consent from the minor's parent, guardian, or custodian as in Subdivision (3);

(2) an agent of the donor, unless the medical power of attorney or other record prohibits the agent from making an anatomical gift;

(3) a parent of the donor, if the donor is an unemancipated minor; or

(4) the donor's guardian.

                                 

Sec. 692a.005.  Manner Of Making Anatomical Gift Before Donor's Death.  
(A) A donor may make an anatomical gift:

(1) by authorizing a statement or symbol indicating that the donor has made an anatomical gift to be imprinted on the donor's driver's license or identification card;

(2) in a will;

(3) during a terminal illness or injury of the donor, by any form of communication addressed to at least two adults, at least one of whom is a disinterested witness; or

(4) as provided in Subsection (b).

(B) A donor or other person authorized to make an anatomical gift under Section 692A.004 may make a gift by a donor card or other record signed by the donor or other person making the gift or by authorizing that a statement or symbol indicating the donor has made an anatomical gift be included on a donor registry. If the donor or other person is physically unable to sign a record, the record may be signed by another individual at the direction of the donor or other person and must:

(1) be witnessed by at least two adults, at least one of whom is a disinterested witness, who have signed at the request of the donor or the other person; and

(2) state that the record has been signed and witnessed as provided in Subdivision (1).

(C) Revocation, suspension, expiration, or cancellation of a driver's license or identification card on which an anatomical gift is indicated does not invalidate the gift.

(D) An anatomical gift made by will takes effect on the donor's death whether or not the will is probated. Invalidation of the will after the donor's death does not invalidate the gift.

                                 

Sec. 692a.006.  Amending Or Revoking Anatomical Gift Before Donor's Death.  
(A) Subject to Section 692A.008, a donor or other person authorized to make an anatomical gift under Section 692A.004 may amend or revoke an anatomical gift by:

(1) a record signed by:

a. the donor;

b. the other person; or

c. subject to Subsection (b), another individual acting at the direction of the donor or the other person if the donor or other person is physically unable to sign; or

(2) a later-executed document of gift that amends or revokes a previous anatomical gift or portion of an anatomical gift, either expressly or by inconsistency.

(B) A record signed pursuant to Subsection (a)(1)(C) must:

(1) be witnessed by at least two adults, at least one of whom is a disinterested witness, who have signed at the request of the donor or the other person; and

(2) state that the record has been signed and witnessed as provided in Subdivision (1).

(C) Subject to Section 692A.008, a donor or other person authorized to make an anatomical gift under Section 692A.004 may revoke an anatomical gift by the destruction or cancellation of the document of gift, or the portion of the document of gift used to make the gift, with the intent to revoke the gift.

(D) A donor may amend or revoke an anatomical gift that was not made in a will by any form of communication during a terminal illness or injury addressed to at least two adults, at least one of whom is a disinterested witness.

(E) A donor who makes an anatomical gift in a will may amend or revoke the gift in the manner provided for amendment or revocation of wills or as provided in Subsection (a).

                                 

Sec. 692a.007.  Refusal To Make Anatomical Gift; Effect Of Refusal.  
(A) An individual may refuse to make an anatomical gift of the individual's body or part by:

(1) a record signed by:

a. the individual; or

b. subject to Subsection (b), another individual acting at the direction of the individual if the individual is physically unable to sign;

(2) the individual's will, whether or not the will is admitted to probate or invalidated after the individual's death; or

(3) any form of communication made by the individual during the individual's terminal illness or injury addressed to at least two adults, at least one of whom is a disinterested witness.

(B) A record signed pursuant to Subsection (a)(1)(B) must:

(1) be witnessed by at least two adults, at least one of whom is a disinterested witness, who have signed at the request of the individual; and

(2) state that the record has been signed and witnessed as provided in Subdivision (1).

(C) An individual who has made a refusal may amend or revoke the refusal:

(1) in the manner provided in Subsection (a) for making a refusal;

(2) by subsequently making an anatomical gift pursuant to Section 692A.005 that is inconsistent with the refusal; or

(3) by destroying or canceling the record evidencing the refusal, or the portion of the record used to make the refusal, with the intent to revoke the refusal.

(D) Except as otherwise provided in Section 692A.008(h), in the absence of an express, contrary indication by the individual set forth in the refusal, an individual's unrevoked refusal to make an anatomical gift of the individual's body or part bars all other persons from making an anatomical gift of the individual's body or part.

                                 

Sec. 692a.008.  Preclusive Effect Of Anatomical Gift, Amendment, Or Revocation.  
(A) Except as otherwise provided in Subsection (g) and subject to Subsection (f), in the absence of an express, contrary indication by the donor, a person other than the donor is barred from making, amending, or revoking an anatomical gift of a donor's body or part if the donor made an anatomical gift of the donor's body or part under Section 692A.005 or an amendment to an anatomical gift of the donor's body or part under Section 692A.006.

(B) A donor's revocation of an anatomical gift of the donor's body or part under Section 692A.006 is not a refusal and does not bar another person specified in Section 692A.004 or Section 692A.009 from making an anatomical gift of the donor's body or part under Section 692A.005 or Section 692A.010.

(C) If a person other than the donor makes an unrevoked anatomical gift of the donor's body or part under Section 692A.005 or an amendment to an anatomical gift of the donor's body or part under Section 692A.006, another person may not make, amend, or revoke the gift of the donor's body or part under Section 692A.010.

(D) A revocation of an anatomical gift of a donor's body or part under Section 692A.006 by a person other than the donor does not bar another person from making an anatomical gift of the body or part under Section 692A.005 or Section 692A.010.

(E) In the absence of an express, contrary indication by the donor or other person authorized to make an anatomical gift under Section 692A.004, an anatomical gift of a part is neither a refusal to give another part nor a limitation on the making of an anatomical gift of another part at a later time by the donor or another person.

(F) In the absence of an express, contrary indication by the donor or other person authorized to make an anatomical gift under Section 692A.004, an anatomical gift of a part for one or more of the purposes set forth in Section 692A.004 is not a limitation on the making of an anatomical gift of the part for any of the other purposes by the donor or any other person under Section 692A.005 or Section 692A.010.

(G) If a donor who is an unemancipated minor dies, a parent of the donor who is reasonably available may revoke or amend an anatomical gift of the donor's body or part.

(H) If an unemancipated minor who signed a refusal dies, a parent of the minor who is reasonably available may revoke the minor's refusal.

                                 

Sec. 692a.009.  Who May Make Anatomical Gift Of Decedent's Body Or Part.  
(A) Subject to Subsections (b) and (c) and unless barred by Section 692A.007 or Section 692A.008, an anatomical gift of a decedent's body or part for the purpose of transplantation, therapy, research, or education may be made by any member of the following classes of persons who is reasonably available, in the order of priority listed:

(1) an agent of the decedent at the time of death who could have made an anatomical gift under Section 692A.004(2) immediately before the decedent's death;

(2) the spouse of the decedent;

(3) adult children of the decedent;

(4) parents of the decedent;

(5) adult siblings of the decedent;

(6) adult grandchildren of the decedent;

(7) grandparents of the decedent;

(8) an adult who exhibited special care and concern for the decedent;

(9) the persons who were acting as the guardians of the person of the decedent at the time of death;

(10) the hospital administrator; and

(11) any other person having the authority to dispose of the decedent's body.

(B) If there is more than one member of a class listed in Subsection (a)(1), (3), (4), (5), (6), (7), or (9) entitled to make an anatomical gift, an anatomical gift may be made by a member of the class unless that member or a person to which the gift may pass under Section 692A.011 knows of an objection by another member of the class.  If an objection is known, the gift may be made only by a majority of the members of the class who are reasonably available.

(C) A person may not make an anatomical gift if, at the time of the decedent's death, a person in a prior class under Subsection (a) is reasonably available to make or to object to the making of an anatomical gift.

                                 

Sec. 692a.010.  Manner Of Making, Amending, Or Revoking Anatomical Gift Of Decedent's Body Or Part.  
(A) A person authorized to make an anatomical gift under Section 692A.009 may make an anatomical gift by a document of gift signed by the person making the gift or by that person's oral communication that is electronically recorded or is contemporaneously reduced to a record and signed by the individual receiving the oral communication.

(B) Subject to Subsection (c), an anatomical gift by a person authorized under Section 692A.009 may be amended or revoked orally or in a record by any member of a prior class who is reasonably available. If more than one member of the prior class is reasonably available, the gift made by a person authorized under Section 692A.009 may be:

(1) amended only if a majority of the reasonably available members agree to the amending of the gift; or

(2) revoked only if a majority of the reasonably available members agree to the revoking of the gift or if they are equally divided as to whether to revoke the gift.

(C) A revocation under Subsection (b) is effective only if, before an incision has been made to remove a part from the donor's body or before the initiation of invasive procedures to prepare the recipient, the procurement organization, transplant hospital, or physician or technician knows of the revocation.

Sec. 692a.011.  Persons That May Receive Anatomical Gift; Purpose Of Anatomical Gift.  
a) An anatomical gift may be made to the following persons named in the document of gift:

(1) an organ procurement organization to be used for transplantation, therapy, research, or education;

(2) a hospital to be used for research;

(3) subject to Subsection (d), an individual designated by the person making the anatomical gift if the individual is the recipient of the part;

(4) an eye bank or tissue bank, except that use of a gift of a whole body must be coordinated through the Anatomical Board of the State of Texas;

(5) a forensic science program at:

(a) a general academic teaching institution as defined by Section 61.003, Education Code; or

(b) a private or independent institution of higher education as defined by Section 61.003, Education Code; or

(6) the Anatomical Board of the State of Texas.

(B) Except for donations described by Subsections (a)(1) through (5), the Anatomical Board of the State of Texas shall be the donee of gifts of bodies or parts of bodies made for the purpose of education or research that are subject to distribution by the board under Chapter 691.

(C) A forensic science program that receives a donation under Subsection (a)(5) must submit a report to the Anatomical Board of the State of Texas on a quarterly basis that lists:

(1) the number of bodies or parts of bodies that the program received; and

(2) the method in which the program used the bodies or parts of bodies for education or research.

(D) If an anatomical gift to an individual under Subsection (a)(3) cannot be transplanted into the individual, the part passes in accordance with Subsection (i) in the absence of an express, contrary indication by the person making the anatomical gift.

(E) If an anatomical gift of one or more specific parts or of all parts is made in a document of gift that does not name a person described in Subsection (a) but identifies the purpose for which an anatomical gift may be used, the following rules apply:

(1) if the part is an eye and the gift is for the purpose of transplantation or therapy, the gift passes to the appropriate eye bank;

(2) if the part is tissue and the gift is for the purpose of transplantation or therapy, the gift passes to the appropriate tissue bank;

(3) if the part is an organ and the gift is for the purpose of transplantation or therapy, the gift passes to the appropriate organ procurement organization as custodian of the organ; and

(4) if the part is an organ, an eye, or tissue and the gift is for the purpose of research or education, the gift passes to the appropriate procurement organization.

(F) For the purpose of Subsection (e), if there is more than one purpose of an anatomical gift set forth in the document of gift but the purposes are not set forth in any priority, the gift must be used for transplantation or therapy, if suitable. If the gift cannot be used for transplantation or therapy, the gift may be used for research or education.

(G) If an anatomical gift of one or more specific parts is made in a document of gift that does not name a person described in Subsection (a) and does not identify the purpose of the gift, the gift may be used only for transplantation or therapy, and the gift passes in accordance with Subsection (i).
(H) If a document of gift specifies only a general intent to make an anatomical gift by words such as "donor," "organ donor," or "body donor," or by a symbol or statement of similar import, the gift may be used only for transplantation or therapy, and the gift passes in accordance with Subsection (i).

(I) For purposes of Subsections (d), (g), and (h), the following rules apply:

(1) if the part is an eye, the gift passes to the appropriate eye bank;

(2) if the part is tissue, the gift passes to the appropriate tissue bank; and

(3) if the part is an organ, the gift passes to the appropriate organ procurement organization as custodian of the organ.

(J) An anatomical gift of an organ for transplantation or therapy, other than an anatomical gift under Subsection (a)(3), passes to the organ procurement organization as custodian of the organ.

(K) If an anatomical gift does not pass pursuant to Subsections (a) through (j) or the decedent's body or part is not used for transplantation, therapy, research, or education, custody of the body or part passes to the person under obligation to dispose of the body or part.

(L) A person may not accept an anatomical gift if the person knows that the gift was not effectively made under Section 692A.005 or Section 692A.010 or if the person knows that the decedent made a refusal under Section 692A.007 that was not revoked.  For purposes of this subsection, if a person knows that an anatomical gift was made on a document of gift, the person is deemed to know of any amendment or revocation of the gift or any refusal to make an anatomical gift on the same document of gift.
(M) Except as otherwise provided in Subsection (a)(3), nothing in this chapter affects the allocation of organs for transplantation or therapy.
(N) A donee may accept or reject a gift.

                                 

Sec. 692a.012.  Search And Notification.  
The donor card of a person who is involved in an accident or other trauma shall accompany the person to the hospital or other health care facility.  The driver's license or personal identification certificate indicating an affirmative statement of gift of a person who is involved in an accident or other trauma shall accompany the person to the hospital or health care facility if the person does not have a donor card.
                                 

Sec. 692a.013.  Delivery Of Document Of Gift Not Required; Right To Examine.  
(A) A document of gift need not be delivered during the donor's lifetime to be effective.

(B) On or after an individual's death, a person in possession of a document of gift or a refusal to make an anatomical gift with respect to the individual shall allow examination and copying of the document of gift or refusal by a person authorized to make or object to the making of an anatomical gift with respect to the individual or by a person to which the gift could pass under Section 692A.011.

                                 

Sec. 692a.014.  Rights And Duties Of Procurement Organization And Others. 
(A) When a hospital refers an individual at or near death to a procurement organization, the organization shall make a reasonable search of the records of the Department of Public Safety and any donor registry that it knows exists for the geographical area in which the individual resides to ascertain whether the individual has made an anatomical gift.

(B) A procurement organization must be allowed reasonable access to information in the records of the Department of Public Safety to ascertain whether an individual at or near death is a donor.

(C) When a hospital refers an individual at or near death to a procurement organization, the organization may conduct any reasonable examination necessary to ensure the medical suitability of a part that is or could be the subject of an anatomical gift for transplantation, therapy, research, or education from a donor or a prospective donor. During the examination period, measures necessary to ensure the medical suitability of the part may not be withdrawn unless the hospital or procurement organization knows that the individual expressed a contrary intent.

(D) Unless prohibited by law other than this chapter, at any time after a donor's death, the person to which a part passes under Section 692A.011 may conduct any reasonable examination necessary to ensure the medical suitability of the body or part for its intended purpose.

(E) Unless prohibited by law other than this chapter, an examination under Subsection (c) or (d) may include an examination of all medical and dental records of the donor or prospective donor.

(F) On the death of a minor who was a donor or had signed a refusal, unless a procurement organization knows the minor is emancipated, the procurement organization shall conduct a reasonable search for the parents of the minor and provide the parents with an opportunity to revoke or amend the anatomical gift or revoke the refusal.

(G) On referral by a hospital under Subsection (a), a procurement organization shall make a reasonable search for any person listed in Section 692A.009 having priority to make an anatomical gift on behalf of a prospective donor. If a procurement organization receives information that an anatomical gift to any other person was made, amended, or revoked, it shall promptly advise the other person of all relevant information.

(H) Subject to Sections 692A.011(k) and 693.002, the rights of the person to which a part passes under Section 692A.011 are superior to the rights of all others with respect to the part.  The person may accept or reject an anatomical gift wholly or partly.  Subject to the terms of the document of gift and this chapter, a person that accepts an anatomical gift of an entire body may allow embalming, burial, or cremation, and use of remains in a funeral service.  If the gift is of a part, the person to which the part passes under Section 692A.011, on the death of the donor and before embalming, burial, or cremation, shall cause the part to be removed without unnecessary mutilation.

(I) The physician who attends the decedent at death or the physician who determines the time of the decedent's death may not participate in the procedures for removing or transplanting a part from the decedent.

(J) A physician or technician may remove a donated part from the body of a donor that the physician or technician is qualified to remove.

                                 

Sec. 692a.015.  Coordination Of Procurement And Use; Hospital Procedures. 
Each hospital in this state shall enter into agreements or affiliations with procurement organizations for coordination of procurement and use of anatomical gifts. Each hospital must have a protocol that ensures its maintenance of an effective donation system in order to maximize organ, tissue, and eye donation. The protocol must:

(1) be available to the public during the hospital's normal business hours;

(2) establish a procedure for the timely notification to an organ procurement organization of individuals whose death is imminent or who have died in the hospital;

(3) establish procedures to ensure potential donors are declared dead by an appropriate practitioner in an acceptable time frame;

(4) establish procedures to ensure that hospital staff and organ procurement organization staff maintain appropriate medical treatment of potential donors while necessary testing and placement of potential donated organs, tissues, and eyes take place;

(5) ensure that all families are provided the opportunity to donate organs, tissues, and eyes, including vascular organs procured from asystolic donors;

(6) provide that the hospital use appropriately trained persons from an organ procurement organization, tissue bank, or eye bank to make inquiries relating to donations;

(7) provide for documentation of the inquiry and of its disposition in the decedent's medical records;

(8) require an organ procurement organization, tissue bank, or eye bank that makes inquiries relating to donations to develop a protocol for making those inquiries;

(9) encourage sensitivity to families' beliefs and circumstances in all discussions relating to the donations;

(10) provide that the organ procurement organization determines medical suitability for organ donation and, in the absence of alternative arrangements by the hospital, the organ procurement organization determines medical suitability for tissue and eye donation, using the definition of potential tissue and eye donor and the notification protocol developed in consultation with the tissue and eye banks identified by the hospital for this purpose;

(11) ensure that the hospital works cooperatively with the designated organ procurement organization, tissue bank, and eye bank in educating staff on donation issues;

(12) ensure that the hospital works with the designated organ procurement organization, tissue bank, and eye bank in reviewing death records; and

(13) provide for monitoring of donation system effectiveness, including rates of donation, protocols, and policies, as part of the hospital's quality improvement program.

                                 

Sec. 692a.016.  Sale Or Purchase Of Parts Prohibited.  
(A) Except as otherwise provided in Subsection (b), a person commits an offense if the person for valuable consideration knowingly purchases or sells a part for transplantation or therapy if removal of a part from an individual is intended to occur after the individual's death.  An offense under this subsection is a Class A misdemeanor.

(B) A person may charge a reasonable amount for the removal, processing, preservation, quality control, storage, transportation, implantation, or disposal of a part.

(C) If conduct that constitutes an offense under this section also constitutes an offense under other law, the actor may be prosecuted under this section, the other law, or both this section and the other law.

                                 

Sec. 692a.017.  Other Prohibited Acts.  
(A) A person  commits an offense if the person, in order to obtain a financial gain, intentionally falsifies, forges, conceals, defaces, or obliterates a document of gift, an amendment or revocation of a document of gift, or a refusal.  An offense under this section is a Class A misdemeanor.

(B) If conduct that constitutes an offense under this section also constitutes an offense under other law, the actor may be prosecuted under this section, the other law, or both this section and the other law.
                               

Sec. 692a.018.  Immunity. 
(A) A person who acts in good faith in accordance with this chapter is not liable for civil damages or subject to criminal prosecution for the person's action if the prerequisites for an anatomical gift are met under the laws applicable at the time and place the gift is made.

(B) A person that acts in accordance with this chapter or with the applicable anatomical gift law of another state, or attempts in good faith to do so, is not liable for the act in a civil action, criminal prosecution, or administrative proceeding.

(C) A person who acts in good faith in accordance with this chapter is not liable as a result of the action except in the case of an act or omission of the person that is intentional, wilfully or wantonly negligent, or done with conscious indifference or reckless disregard. For purposes of this subsection, "good faith" in determining the appropriate person authorized to make a donation under Section 692A.009 means making a reasonable effort to locate and contact the member or members of the highest priority class who are reasonably available at or near the time of death.

(D) Neither a person making an anatomical gift nor the donor's estate is liable for any injury or damage that results from the making or use of the gift.

(E) In determining whether an anatomical gift has been made, amended, or revoked under this chapter, a person may rely on representations of an individual listed in Section 692A.009(a)(2), (3), (4), (5), (6), (7), or (8) relating to the individual's relationship to the donor or prospective donor unless the person knows that the representation is untrue.

                                 

Sec. 692a.019.  Law Governing Validity; Choice Of Law As To Execution Of Document Of Gift; Presumption Of Validity.  
(A) A document of gift is valid if executed in accordance with:

(1) this chapter;

(2) the laws of the state or country where it was executed; or

(3) the laws of the state or country where the person making the anatomical gift was domiciled, had a place of residence, or was a national at the time the document of gift was executed.

(B) If a document of gift is valid under this section, the law of this state governs the interpretation of the document of gift.

(C) A person may presume that a document of gift or amendment of an anatomical gift is valid unless that person knows that it was not validly executed or was revoked.

                                 

Sec. 692a.020.  Glenda Dawson Donate Life-Texas Registry; Education Program.  
(A) In this section, "registry program" means the donor education, awareness, and registry program established under this section and known as the Glenda Dawson Donate Life-Texas Registry.

(B) Any program or component of a program that the department develops under this chapter shall be known as the Glenda Dawson Donate Life-Texas Registry.

(C) The department shall affiliate with an entity, such as a national or state association concerned with organ donation, to promote the registry program in accordance with this section.

(D) In consultation with the Department of Public Safety and organ  procurement organizations, the department shall establish the Glenda Dawson Donate Life-Texas Registry.

(E) The department shall enter into an agreement with an organization selected by the commissioner under a competitive proposal process for the establishment and maintenance of a statewide Internet-based registry of organ, tissue, and eye donors.  Contingent on the continued availability of appropriations under Subsection (k), the term of the initial agreement is two years and may be renewed for two-year terms thereafter unless terminated in a written notice to the other party by the department or organization not later than the 180th day before the last day of a term.

(F) The Department of Public Safety at least monthly shall electronically transfer to the organization selected by the commissioner as provided by Subsection (e) the name, date of birth, driver's license number, most recent address, and any other relevant information in the possession of the Department of Public Safety for any person who indicates on the person's driver's license application under Section 521.401, Transportation Code, that the person would like to make an anatomical gift and consents in writing to the release of the information by the Department of Public Safety to the organization for inclusion in the Internet-based registry.

(G) The contract between the department and the organization selected by the commissioner as provided by Subsection (e) must require the organization to:

(1) make information obtained from the Department of Public Safety under Subsection (f) available to procurement organizations;

(2) allow potential donors to submit information in writing directly to the organization for inclusion in the Internet-based registry;

(3) maintain the Internet-based registry in a manner that allows procurement organizations to immediately access organ, tissue, and eye donation information 24 hours a day, seven days a week through electronic and telephonic methods; and

(4) protect the confidentiality and privacy of the individuals providing information to the Internet-based registry, regardless of the manner in which the information is provided.

(H) Except as otherwise provided by Subsection (g)(3) or this subsection, the Department of Public Safety, the organization selected by the commissioner under Subsection (e), or a procurement organization may not sell, rent, or otherwise share any information provided to the Internet-based registry.  A procurement organization may share any information provided to the registry with an organ procurement organization or a health care provider or facility providing medical care to a potential donor as necessary to properly identify an individual at the time of donation.
(I) The Department of Public Safety, the organization selected by the commissioner under Subsection (e), or the procurement organizations may not use any demographic or specific data provided to the Internet-based registry for any fund-raising activities.  Data may only be transmitted from the selected organization to procurement organizations through electronic and telephonic methods using secure, encrypted technology to preserve the integrity of the data and the privacy of the individuals providing information.

(J) In each office authorized to issue driver's licenses or personal identification certificates, the Department of Public Safety shall make available educational materials developed by the Texas Organ, Tissue, and Eye Donor Council established under Chapter 113, as added by Chapter 1186, Acts of the 79th Legislature, Regular Session, 2005.

(K) The Department of Public Safety shall remit to the comptroller the money collected under Sections 521.421(g) and 521.422(c), Transportation Code, as provided by those subsections.  A county assessor-collector shall remit to the comptroller any money collected under Section 502.1745, Transportation Code, as provided by that section.  Money remitted to the comptroller in accordance with those sections that is appropriated to the department must be spent in accordance with the priorities established by the department in consultation with the Texas Organ, Tissue, and Eye Donor Council to pay the costs of:

1. maintaining, operating, and updating the Internet-based registry and establishing procedures for an individual to be added to the registry; and

2. designing and distributing educational materials for prospective donors as required under this section.

(L) Any additional money over the amount necessary to accomplish the purposes of Subsections (k)(1) and (2) may be used by the department to provide education under this chapter or may be awarded using a competitive grant process to organizations to conduct organ, eye, and tissue donation education activities in this state.  A member of the Texas Organ, Tissue, and Eye Donor Council may not receive a grant under this subsection.

(M) The department shall require the organization selected under Subsection (e) to submit an annual written report to the department that includes:

(1) the number of donors listed on the Internet-based registry;

(2) changes in the number of donors listed on the registry; and

(3) the demographic characteristics of listed donors, to the extent the characteristics may be determined from information provided on donor registry forms submitted by donors to the organization.

(N) To the extent funds are available and as part of the donor registry program, the department shall educate residents about anatomical gifts.  The program shall include information about:

(1) the laws governing anatomical gifts, including Subchapter Q, Chapter 521, Transportation Code, Chapter 693, and this chapter;

(2) the procedures for becoming an organ, eye, or tissue donor or donee; and

(O) the benefits of organ, eye, or tissue donation.

(P) In developing the registry program, the department in consultation with the Texas Organ, Tissue, and Eye Donor Council shall solicit broad-based input reflecting recommendations of all interested groups, including representatives of patients, providers, ethnic groups, and geographic regions.

(Q) In consultation with the Texas Organ, Tissue, and Eye Donor Council, the department may implement a training program for all appropriate Department of Public Safety and Texas Department of Transportation employees on the benefits of organ, tissue, and eye donation and the procedures for individuals to be added to the Internet-based registry.  The department shall implement the training program before the date that the registry is operational and shall conduct the training on an ongoing basis for new employees.

(R) The department shall develop a program to educate health care providers and attorneys in this state about anatomical gifts.

(S) The department through the program shall encourage attorneys to provide organ donation information to clients seeking advice for end-of-life decisions.

(T) The department shall encourage medical and nursing schools in this state to include mandatory organ donation education in the schools' curricula.

(U) The department shall encourage medical schools in this state to require a physician in a neurology or neurosurgery residency program to complete an advanced course in organ donation education.

                                 

Sec. 692a.021.  Effect Of Anatomical Gift On Advance Directive.  
(A)  In this section:

(1)  "Advance directive" means a medical power of attorney or a record signed or authorized by a prospective donor containing the prospective donor's direction concerning a health-care decision for the prospective donor.

(2)  "Declaration" means a record signed by a prospective donor specifying the circumstances under which a life support system may be withheld or withdrawn from the prospective donor.

(3)  "Health-care decision" means any decision made regarding the health care of the prospective donor.

(B)  If a prospective donor has a declaration or advance directive and the terms of the declaration or directive and the express or implied terms of a potential anatomical gift are in conflict with regard to the administration of measures necessary to ensure the medical suitability of a part for transplantation or therapy, the prospective donor's attending physician and prospective donor shall confer to resolve the conflict.  If the prospective donor is incapable of resolving the conflict, an agent acting under the prospective donor's declaration or directive, or, if the agent is not reasonably available, another person authorized by law other than this chapter to make health-care decisions on behalf of the prospective donor, shall act on the prospective donor's behalf to resolve the conflict.  The conflict must be resolved as expeditiously as possible.  Information relevant to the resolution of the conflict may be obtained from the appropriate procurement organization and any other person authorized to make an anatomical gift for the prospective donor under Section 692A.009.  Before resolution of the conflict, measures necessary to ensure the medical suitability of the part may not be withheld or withdrawn from the prospective donor.

(C)  If the conflict cannot be resolved, an expedited review of the matter must be initiated by an ethics or medical committee of the appropriate health care facility.

                                 

Sec. 692a.022.  Uniformity Of Application And Construction.  
In applying and construing this chapter, consideration must be given to the need to promote uniformity of the law with respect to the subject matter of this chapter among states that enact a law substantially similar to this chapter.

                                 

Sec. 692a.023.  Relation To Electronic Signatures In Global And National Commerce Act.  
This chapter modifies, limits, and supersedes the provisions of the Electronic Signatures in Global and National Commerce Act (15 U.S.C. Section 7001 et seq.), but does not modify, limit, or supersede Section 101(a) of that Act (15 U.S.C. Section 7001(a)), or authorize electronic delivery of any of the notices described in Section 103 of that Act (15 U.S.C. Section 7003(b)).

Chapter 693. Removal Of Body Parts, Body Tissue, And Corneal Tissue
                                 

Subchapter A. Removal Of Body Parts Or Tissue
                                 

Sec. 693.001.  Definition.  
In this subchapter, "visceral organ" means the heart, kidney, liver, or other organ or tissue that requires a patient support system to maintain the viability of the organ or tissue.

                                 
Sec. 693.002.  Removal Of Body Part Or Tissue From Decedent Who Died Under Circumstances Requiring An Inquest.  
(A)  (1)  On a request from an organ procurement organization, as defined by Section 692A.002, the medical examiner, justice of the peace, county judge, or physician designated by the justice of the peace or county judge may permit the removal of organs from a decedent who died under circumstances requiring an inquest by the medical examiner, justice of the peace, or county judge if consent is obtained pursuant to Sections 692A.005 through 692A.010 or Section 693.003.

(2)  If no autopsy is required, the organs to be transplanted shall be released in a timely manner to the organ procurement organization, as defined by Section 692A.002, for removal and transplantation.

(3)  If an autopsy is required and the medical examiner, justice of the peace, county judge, or designated physician determines that the removal of the organs will not interfere with the subsequent course of an investigation or autopsy, the organs shall be released in a timely manner for removal and transplantation.  The autopsy will be performed in a timely manner following the removal of the organs.

(4)  If the medical examiner is considering withholding one or more organs of a potential donor for any reason, the medical examiner shall be present during the removal of the organs.  In such case, the medical examiner may request a biopsy of those organs or deny removal of the anatomical gift.  If the medical examiner denies removal of the anatomical gift, the medical examiner shall explain in writing the reasons for the denial.  The medical examiner shall provide the explanation to:

(A)  the organ procurement organization; and

(B)  any person listed in Section 692A.009 who consented to the removal.

(5)  If the autopsy is not being performed by a medical examiner and one or more organs may be withheld, the justice of the peace, county judge, or designated physician shall be present during the removal of the organs and may request the biopsy or deny removal of the anatomical gift.  If removal of the anatomical gift is denied, the justice of the peace, county judge, or physician shall provide the written explanation required by Subdivisions (4)(A) and (B).

(6)  If, in performing the duties required by this subsection, the medical examiner or, in those cases in which an autopsy is not performed by a medical examiner, the justice of the peace, county judge, or designated physician is required to be present at the hospital to examine the decedent prior to removal of the organs or during the procedure to remove the organs, the qualified organ procurement organization shall on request reimburse the county or the entity designated by the county for the actual costs incurred in performing such duties, not to exceed $1,000. Such reimbursements shall be deposited in the general fund of the county.  The payment shall be applied to the additional costs incurred by the office of the medical examiner, justice of the peace, or county judge in performing such duties, including the cost of providing coverage beyond regular business hours. The payment shall be used to facilitate the timely procurement of organs in a manner consistent with the preservation of the organs for the purposes of transplantation.

(7)  At the request of the medical examiner or, in those cases in which an autopsy is not performed by a medical examiner, the justice of the peace, county judge, or designated physician, the health care professional removing organs from a decedent who died under circumstances requiring an inquest shall file with the medical examiner, justice of the peace, or county judge a report detailing the condition of the organs removed and their relationship, if any, to the cause of death.

(B)  On a request from a tissue bank, as defined by Section 692A.002, the medical examiner may permit the removal of tissue believed to be clinically usable for transplants or other therapy or treatment from a decedent who died under circumstances requiring an inquest if consent is obtained pursuant to Sections 692A.005 through 692A.010 or Section 693.003 or, if consent is not required by those sections, no objection by a person listed in Section 692A.009 is known by the medical examiner.  If the medical examiner denies removal of the tissue, the medical examiner shall explain in writing the reasons for the denial.  The medical examiner shall provide the explanation to:

(1)  the tissue bank;  and

(2)  the person listed in Section 692A.009 who consented to the removal.

(C)  If the autopsy is not being performed by a medical examiner, the justice of the peace, county judge, or designated physician may permit the removal of tissue in the same manner as a medical examiner under Subsection (b).  If removal of the anatomical gift is denied, the justice of the peace, county judge, or physician shall provide the written explanation required by Subsections (b)(1) and (2).

                                 

Sec. 693.003.  Consent Not Required In Certain Circumstances. 
If a person listed in Section 692A.009 cannot be identified and contacted within four hours after death is pronounced and the county court determines that no reasonable likelihood exists that a person can be identified and contacted during the four-hour period, the county court may permit the removal of a nonvisceral organ or tissue.

                                 

Sec. 693.005.  Immunity From Damages In Civil Action.  
In a civil action brought by a person listed in Section 692A.009 who did not object before the removal of tissue or a body part specified by Section 693.002, a medical examiner, justice of the peace, county judge, medical facility, physician acting on permission of a medical examiner, justice of the peace, or county judge, or person assisting a physician is not liable for damages on a theory of civil recovery based on a contention that the plaintiff's consent was required before the body part or tissue could be removed.

                                 

Sec. 693.006.  Removal Of Corneal Tissue.  
On a request from an eye bank, as defined in Section 692A.002, the medical examiner, justice of the peace, county judge, or physician designated by the justice of the peace or county judge may permit the removal of corneal tissue subject to the same provisions that apply to removal of a visceral organ on the request of a procurement organization under this subchapter.  The provisions of Chapter 692A relating to immunity and consent apply to the removal of the corneal tissue.

                                 

Subchapter C. Eye Enucleation
                                 

Sec. 693.021.  Definition.  
In this chapter, "ophthalmologist" means a person licensed to practice medicine who specializes in treating eye diseases.

                                 

Sec. 693.022.  Persons Who May Enucleate Eye As Anatomical Gift.  
Only the following persons may enucleate an eye that is an anatomical gift:

(1)  a licensed physician; 

(2)  a licensed doctor of dental surgery or medical dentistry; 

(3)  a licensed embalmer;  or

(4)  a technician supervised by a physician.

                                 

Sec. 693.023.  Eye Enucleation Course.  
Each person, other than a licensed physician, who performs an eye enucleation must complete a course in eye enucleation taught by an ophthalmologist and must possess a certificate showing that the course has been completed.

                                 

Sec. 693.024.  Requisites Of Eye Enucleation Course.  
The course in eye enucleation prescribed by Section 693.023 must include instruction in:

(1)  the anatomy and physiology of the eye; 

(2)  maintaining a sterile field during the procedure; 

(3)  use of the appropriate instruments;  and

(4)  procedures for the sterile removal of the corneal button and the preservation of it in a preservative fluid.

Chapter 694. Burial
                                 

Sec. 694.001.  Duties Of Texas Department Of Health.  
The Texas Department of Health shall regulate the disposal, transportation, interment, and disinterment of dead bodies to the extent reasonable and necessary to protect public health and safety.

                                 

Sec. 694.002.  Duty Of Commissioners Court Concerning Disposition Of Body Of Deceased Paupers.  
(A)  The commissioners court of each county shall provide for the disposition of the body of a deceased pauper.  The commissioners court may adopt rules to implement this section.

(B)  The commissioners court shall consider any information, including the religious affiliation of the deceased pauper, provided by a person listed in Section 711.002(a).

(C)  If a county discovers cash in the possession of a deceased pauper, a county may use the cash to pay the actual costs incurred by the county in disposing of the pauper's body.

(D)  If any cash remains after the county has paid the costs of disposing of the body under Subsection (c), the county shall place the cash in trust.  A person having a claim to the money in trust must exercise the right to collect the money not later than the first anniversary of the date of disposition of the pauper's body.

(E)  A county may create a fund to be used by the county to pay the costs incurred in disposing of the bodies of deceased paupers and administering the county's body disposition activities.  If money placed in a trust under Subsection (d) is not claimed by the first anniversary of the date of disposition of the pauper's body, the county may transfer the money to the fund created under this subsection.

                                 

Sec. 694.003.  Power Of Governing Body Of Type A General-Law Municipality Concerning Burial.  
The governing body of a Type A general-law municipality may regulate the burial of the dead.

Acts 1989, 71st Leg., ch. 678, Sec. 1, eff. Sept. 1, 1989.

Chapter 695.  In-Casket Identification
                                 

Sec. 695.001.  Definitions.  
In this chapter:

(1)  "Casket" means a container used to hold the remains of a deceased person.

(2)  "Commission" means the Texas Funeral Service Commission.
                                 

Sec. 695.002.  Identification Of Deceased Person.  
The commission shall ensure a casket contains identification of the deceased person, including the person's name, date of birth, and date of death.

                                 

Sec. 695.003.  Rules.  
The commission may adopt rules to enforce this chapter.

Chapter 711. General Provisions Relating To Cemeteries
                                 

Subchapter A. General Provisions
                                 

Sec. 711.001.  Definitions.  
In this chapter:

(1)  "Burial park" means a tract of land that is used or intended to be used for interment in graves.

(1-a)  "Campus" means the area:

(A)  within the boundaries of one or more adjacent tracts, parcels, or lots under common ownership;

(B)  on which the principal church building and related structures and facilities of an organized religious society or sect are located; and

(C)  that may be subject to one or more easements for street, utility, or pipeline purposes.

(2)  "Cemetery" means a place that is used or intended to be used for interment, and includes a graveyard, burial park, mausoleum, or any other area containing one or more graves.

(2-a)  "Cemetery element" means a grave, memorial, crypt, mausoleum, columbarium, or other item that is associated with the cemetery, including a fence, road, curb, wall, path, gate, or bench and the lighting and landscaping.

(3)  "Cemetery organization" means:

(A)  an unincorporated association of plot owners not operated for profit that is authorized by its articles of association to conduct a business for cemetery purposes;  or

(B)  a corporation, either for profit or not for profit, that is authorized by its articles of incorporation to conduct a business for cemetery purposes.

(4)  "Cemetery purpose" means a purpose necessary or incidental to establishing, maintaining, managing, operating, improving, or conducting a cemetery, interring remains, or caring for, preserving, and embellishing cemetery property.

(5)  "Columbarium" means a durable, fireproof structure, or a room or other space in a durable, fireproof structure, containing niches and used or intended to be used to contain cremated remains.

(6)  "Cremated remains" means the bone fragments remaining after the cremation process, which may include the residue of any foreign materials that were cremated with the human remains.

(7)  "Cremation" means the irreversible process of reducing human remains to bone fragments through extreme heat and evaporation, which may include the processing or the pulverization of bone fragments.

(8)  "Crematory" means a structure containing a furnace used or intended to be used for the cremation of human remains.

(9)  "Crematory and columbarium" means a durable, fireproof structure containing both a crematory and columbarium.

(10)  "Crypt" means a chamber in a mausoleum of sufficient size to inter human remains.

(11)  "Directors" means the governing body of a cemetery organization.

(12)  "Entombment" means interment in a crypt.

(13)  "Funeral establishment" means a place of business used in the care and preparation for interment or transportation of human remains, or any place where one or more persons, either as sole owner, in copartnership, or through corporate status, are engaged or represent themselves to be engaged in the business of embalming or funeral directing.

(14)  "Grave" means a space of ground that contains interred human remains or is in a burial park and that is used or intended to be used for interment of human remains in the ground.

(15)  "Human remains" means the body of a decedent.

(16)  "Interment" means the permanent disposition of remains by entombment, burial, or placement in a niche.

(17)  "Interment right" means the right to inter the remains of one decedent in a plot.

(18)  "Inurnment" means the placement of cremated remains in an urn.

(19)  "Lawn crypt" means a subsurface receptacle installed in multiple units for ground burial of human remains.

(20)  "Mausoleum" means a durable, fireproof structure used or intended to be used for entombment.

(20-a)  "Memorial" means a headstone, tombstone, gravestone, monument, or other marker denoting a grave.

(21)  "Niche" means a space in a columbarium used or intended to be used for the placement of cremated remains in an urn or other container.

(22)  "Nonperpetual care cemetery" means a cemetery that is not a perpetual care cemetery.

(23)  "Perpetual care" or "endowment care" means the maintenance, repair, and care of all places in the cemetery.

(24)  "Perpetual care cemetery" or "endowment care cemetery" means a cemetery for the benefit of which a perpetual care trust fund is established as provided by Chapter 712.

(25)  "Plot" means space in a cemetery owned by an individual or organization that is used or intended to be used for interment, including a grave or adjoining graves, a crypt or adjoining crypts, a lawn crypt or adjoining lawn crypts, or a niche or adjoining niches.

(26)  "Plot owner" means a person:

(A)  in whose name a plot is listed in a cemetery organization's office as the owner of the exclusive right of sepulture;  or

(B)  who holds, from a cemetery organization, a certificate of ownership or other instrument of conveyance of the exclusive right of sepulture in a particular plot in the organization's cemetery.

(27)  "Prepaid funeral contract" means a written contract providing for prearranged or prepaid funeral services or funeral merchandise.

(28)  "Remains" means either human remains or cremated remains.     
Sec. 711.002.  Disposition Of Remains;  Duty To Inter. 
 (A)  Unless a decedent has left directions in writing for the disposition of the decedent's remains as provided in Subsection (g), the following persons, in the priority listed, have the right to control the disposition, including cremation, of the decedent's remains, shall inter the remains, and are liable for the reasonable cost of interment:

(1)  the person designated in a written instrument signed by the decedent;

(2)  the decedent's surviving spouse;

(3)  any one of the decedent's surviving adult children;

(4)  either one of the decedent's surviving parents;

(5)  any one of the decedent's surviving adult siblings;  or

(6)  any adult person in the next degree of kinship in the order named by law to inherit the estate of the decedent.

(B)  The written instrument referred to in Subsection (a)(1) shall be in substantially the following form:

APPOINTMENT OF AGENT TO CONTROL DISPOSITION OF REMAINS

I, _____________________________________________________,

                                (your name and address)

being of sound mind, willfully and voluntarily make known my desire that, upon my death, the disposition of my remains shall be controlled by __________________________________________________

(name of agent)

in accordance with Section 711.002 of the Health and Safety Code and, with respect to that subject only, I hereby appoint such person as my agent (attorney-in-fact).

All decisions made by my agent with respect to the disposition of my remains, including cremation, shall be binding.

SPECIAL DIRECTIONS:

Set forth below are any special directions limiting the power granted to my agent:

________________________________________________________________

________________________________________________________________

________________________________________________________________

________________________________________________________________

________________________________________________________________

AGENT:

Name: ____________________________________________________

Address: _________________________________________________

Telephone Number: ________________________________________

Acceptance of Appointment: ________________________________

(signature of agent)

Date of Signature: ________________________________________

SUCCESSORS:

If my agent dies, becomes legally disabled, resigns, or refuses to act, I hereby appoint the following persons (each to act alone and successively, in the order named) to serve as my agent (attorney-in-fact) to control the disposition of my remains as authorized by this document:

1.  First Successor

Name: ____________________________________________________

Address: _________________________________________________

Telephone Number: ________________________________________

Acceptance of Appointment: ________________________________

(signature of first successor)

Date of Signature: ________________________________________

2.  Second Successor

Name: ____________________________________________________

Address: _________________________________________________

Telephone Number: ________________________________________

Acceptance of Appointment: ________________________________

(signature of second successor)

Date of Signature: ________________________________________

DURATION:

This appointment becomes effective upon my death.

PRIOR APPOINTMENTS REVOKED:

I hereby revoke any prior appointment of any person to control the disposition of my remains.

RELIANCE:

I hereby agree that any cemetery organization, business operating a crematory or columbarium or both, funeral director or embalmer, or funeral establishment who receives a copy of this document may act under it.  Any modification or revocation of this document is not effective as to any such party until that party receives actual notice of the modification or revocation.  No such party shall be liable because of reliance on a copy of this document.

ASSUMPTION:

THE AGENT, AND EACH SUCCESSOR AGENT, BY ACCEPTING THIS APPOINTMENT, ASSUMES THE OBLIGATIONS PROVIDED IN, AND IS BOUND BY THE PROVISIONS OF, SECTION 711.002 OF THE HEALTH AND SAFETY CODE.

Signed this ________ day of _____________________, 19___.

__________________________

(your signature)

State of ____________________

County of ___________________

This document was acknowledged before me on ______ (date) by _____________________________ (name of principal).

_________________________________

(signature of notarial officer)

(Seal, if any, of notary)

_________________________________

(printed name)

My commission expires:

_________________________________

(C)  A written instrument is legally sufficient under Subsection (a)(1) if the wording of the instrument complies substantially with Subsection (b), the instrument is properly completed, the instrument is signed by the decedent, the agent, and each successor agent, and the signature of the decedent is acknowledged.  Such written instrument may be modified or revoked only by a subsequent written instrument that complies with this subsection.

(D)  A person listed in Subsection (a) has the right, duty, and liability provided by that subsection only if there is no person in a priority listed before the person.

(E)  If there is no person with the duty to inter under Subsection (a) and:

(1)  an inquest is held, the person conducting the inquest shall inter the remains;  and

(2)  an inquest is not held, the county in which the death occurred shall inter the remains.

(F)  A person who represents that the person knows the identity of a decedent and, in order to procure the disposition, including cremation, of the decedent's remains, signs an order or statement, other than a death certificate, warrants the identity of the decedent and is liable for all damages that result, directly or indirectly, from that warrant.

(G)  A person may provide written directions for the disposition, including cremation, of the person's remains in a will, a prepaid funeral contract, or a written instrument signed and acknowledged by such person.  The directions may govern the inscription to be placed on a grave marker attached to any plot in which the decedent had the right of sepulture at the time of death and in which plot the decedent is subsequently interred.  The directions may be modified or revoked only by a subsequent writing signed and acknowledged by such person.  The person otherwise entitled to control the disposition of a decedent's remains under this section shall faithfully carry out the directions of the decedent to the extent that the decedent's estate or the person controlling the disposition are financially able to do so.

(H)  If the directions are in a will, they shall be carried out immediately without the necessity of probate.  If the will is not probated or is declared invalid for testamentary purposes, the directions are valid to the extent to which they have been acted on in good faith.

(I)  A cemetery organization, a business operating a crematory or columbarium or both, a funeral director or an embalmer, or a funeral establishment shall not be liable for carrying out the written directions of a decedent or the directions of any person who represents that the person is entitled to control the disposition of the decedent's remains.

(J)  In the absence of evidence of a contrary intent, it is presumed that a married woman directs that her name, as it appears on the grave marker for the plot in which she is interred, include the same last name she used at the time of her death.

(K)  Any dispute among any of the persons listed in Subsection (a) concerning their right to control the disposition, including cremation, of a decedent's remains shall be resolved by a court of competent jurisdiction.  A cemetery organization or funeral establishment shall not be liable for refusing to accept the decedent's remains, or to inter or otherwise dispose of the decedent's remains, until it receives a court order or other suitable confirmation that the dispute has been resolved or settled.

                                 

Sec. 711.003.  Records Of Interment.  
A record shall be kept of each interment in a cemetery.  The record must include:

(1)  the date the remains are received;

(2)  the date the remains are interred;

(3)  the name and age of the person interred if those facts can be conveniently obtained;  and

(4)  the identity of the plot in which the remains are interred.

                                 

Sec. 711.004.  Removal Of Remains.  
(A)  Remains interred in a cemetery may be removed from a plot in the cemetery with the written consent of the cemetery organization operating the cemetery and the written consent of the current plot owner or owners and the following persons, in the priority listed:

(1)  the decedent's surviving spouse;

(2)  the decedent's surviving adult children;

(3)  the decedent's surviving parents;

(4)  the decedent's adult siblings;  or

(5)  the adult person in the next degree of kinship in the order named by law to inherit the estate of the decedent.

(B)  A person listed in Subsection (a) may consent to the removal only if there is no person in a priority listed before that person.

(C)  If the consent required by Subsection (a) cannot be obtained, the remains may be removed by permission of a district court of the county in which the cemetery is located.  Before the date of application to the court for permission to remove remains under this subsection, notice must be given to:

(1)  the cemetery organization operating the cemetery in which the remains are interred or if the cemetery organization cannot be located or does not exist, the Texas Historical Commission;

(2)  each person whose consent is required for removal of the remains under Subsection (a); and

(3)  any other person that the court requires to be served.

(D)  For the purposes of Subsection (c) and except as provided by this subsection or Subsection (k), personal notice must be given not later than the 11th day before the date of application to the court for permission to remove the remains, or notice by certified or registered mail must be given not later than the 16th day before the date of application.  In an emergency circumstance described by Subsection (l) that necessitates immediate removal of remains from a plot, the court shall hear an application for permission to remove remains under Subsection (c) not later than the first business day after the application is made.  In an emergency circumstance described by this subsection, personal notice may be given on the date the application is made.

(E)  Subsections (a)-(d) and (k) do not apply to the removal of remains:

(1)  from one plot to another plot in the same cemetery, if the cemetery:

(a)  is a family, fraternal, or community cemetery that is not larger than 10 acres;

(b)  is owned or operated by an unincorporated association of plot owners not operated for profit;

(c)  is owned or operated by a church, a religious society or denomination, or an entity solely administering the temporalities of a church or religious society or denomination;  or

(d)  is a public cemetery owned by this state, a county, or a municipality;

(2)  by the cemetery organization from a plot for which the purchase price is past due and unpaid, to another suitable place;

(3)  on the order of a court or person who conducts inquests;  or

(4)  from a plot in a cemetery owned and operated by the Veterans' Land Board.

(F)  Except as is authorized for a justice of the peace acting as coroner or medical examiner under Chapter 49, Code of Criminal Procedure, remains may not be removed from a cemetery except on the written order of the state registrar or the state registrar's designee.  The cemetery organization shall keep a duplicate copy of the order as part of its records.  The Texas Funeral Service Commission may adopt rules to implement this subsection.

(G)  A person who removes remains from a cemetery shall keep a record of the removal that includes:

(1)  the date the remains are removed;

(2)  the name and age at death of the decedent if those facts can be conveniently obtained;

(3)  the place to which the remains are removed;  and

(4)  the cemetery and plot from which the remains are removed.

(H)  If the remains are not reinterred, the person who removes the remains shall:

(1)  make and keep a record of the disposition of the remains; and

(2)  not later than the 30th day after the date the remains are removed, provide notice by certified mail to the Texas Funeral Service Commission and the Department of State Health Services of the person's intent not to reinter the remains and the reason the remains will not be reinterred.

(I)  A person who removes remains from a cemetery shall give the cemetery organization operating the cemetery a copy of the record made as required by Subsections (g) and (h).

(J)  A cemetery organization may remove remains from a plot in the cemetery and transfer the remains to another plot in the same cemetery without the written consent required under Subsection (a) if the cemetery seeks consent by sending written notice by certified mail, return receipt requested, to the last known address of the current owner of the plot from which the remains are to be removed or to the person designated under Subsection (a).  The notice must indicate that the remains will be removed, the reason for the removal of the remains, and the proposed location of the reinterment of the remains.  The cemetery may transfer the remains to another plot in accordance with this subsection if an objection is not received in response to the notice before the 31st day after the date the notice is sent.  A cemetery may not remove remains under this subsection for a fraudulent purpose or to allow the sale of the plot in which the remains are located to another person.

(K)  In an emergency circumstance described by Subsection (l) that necessitates immediate removal of remains before the date on which the court is required to hear an application for permission to remove remains under Subsection (d), a cemetery organization may remove remains from a plot in the cemetery and transfer the remains to another plot in the same cemetery without the court hearing.  A cemetery association that removes remains under this subsection shall send written notice of the removal by certified mail, return receipt requested, to the last known address of the person designated under Subsection (a) not later than the fifth day after the date the remains are removed.  The notice must indicate that the remains were removed, the reason for the removal of the remains, and the location of the reinterment of the remains.

(L)  For purposes of Subsections (d) and (k), "emergency circumstance" means:

(1)  a natural disaster;  or

(2)  an error in the interment of remains.

                                 

Sec. 711.007.  Nuisance;  Abatement And Injunction.  
(A)  A district court of the county in which a cemetery is located may, by order, abate the cemetery as a nuisance and enjoin its continuance if the cemetery is:

(1)  maintained, located, or used in violation of this chapter or Chapter 712; or

(2)  neglected so that it is offensive to the inhabitants of the surrounding section.

(B)  The proceeding may be brought by:

(1)  the attorney general;

(2)  the Banking Commissioner of Texas;

(3)  the governing body of a municipality with a population of more than 25,000, if the cemetery is located in the municipality or not farther than five miles from the municipality;

(4)  the district attorney of the county, if the cemetery is located in an area of the county not described by Subdivision (3);

(5)  the owner of a residence:

(a)  in or near the municipality in which the cemetery is located;  or

(b)  in the area proscribed for the location of a cemetery by Section 711.008;

(6)  the Texas Funeral Service Commission;  or

(7)  the owner of a plot in the cemetery.

(C)  The court shall grant a permanent injunction against each person responsible for the nuisance if a cemetery nuisance exists or is threatened.

(D)  If a cemetery nuisance under Subsection (a)(2) is located in a municipality, the governing body of the municipality may authorize the removal of all bodies, monuments, tombs, or other similar items from the cemetery to a perpetual care cemetery.

(E)  Notice of an action under this section must be provided to the Texas Historical Commission and to the county historical commission of the county in which the cemetery is located.  The Texas Historical Commission and the county historical commission may intervene and become parties to the suit.

(F)  In an action under this section, the court shall determine:

(1)  whether the cemetery nuisance must be abated by repair and restoration or by removal of the cemetery; and

(2)  the party or parties liable for the costs associated with the abatement.

                                 

Sec. 711.008.  Location Of Cemetery. 
(A)  Except as provided by Subsections (b), (f), (g), and (k), an individual, corporation, partnership, firm, trust, or association may not establish or operate a cemetery, or use any land for the interment of remains, located:

(1)  in or within one mile of the boundaries of a municipality with a population of 5,000 to 25,000;

(2)  in or within two miles of the boundaries of a municipality with a population of 25,000 to 50,000;

(3)  in or within three miles of the boundaries of a municipality with a population of 50,000 to 100,000;

(4)  in or within four miles of the boundaries of a municipality with a population of 100,000 to 200,000;  or

(5)  in or within five miles of the boundaries of a municipality with a population of at least 200,000.

(B)  Subsection (a) does not apply to:

(1)  a cemetery heretofore established and operating;

(2)  the establishment and use of a columbarium by an organized religious society or sect that is exempt from income taxation under Section 501(a), Internal Revenue Code of 1986, by being listed under Section 501(c)(3) of that code, as part of or attached to the principal church building owned by the society or sect;

(3)  the establishment and use of a columbarium by an organized religious society or sect that is exempt from income taxation under Section 501(a), Internal Revenue Code of 1986, by being listed under Section 501(c)(3) of that code, on land that:

(a)  is owned by the society or sect; and

(b)  is part of the campus on which an existing principal church building is located;

(4)  the establishment and use of a columbarium on the campus of a private or independent institution of higher education, as defined by Section 61.003, Education Code, that is wholly or substantially controlled, managed, owned, or supported by or otherwise affiliated with an organized religious society or sect that is exempt from income taxation under Section 501(a), Internal Revenue Code of 1986, by being listed under Section 501(c)(3) of that code, if a place of worship is located on the campus; or

(5)  the establishment and use of a mausoleum that is:

(a)  constructed beneath the principal church building owned by an organized religious society or sect that:

(i)  is exempt from income taxation under Section 501(a), Internal Revenue Code of 1986, by being listed under Section 501(c)(3) of that code; and

(ii)  has recognized religious traditions and practices of interring the remains of ordained clergy in or below the principal church building; and

(b)  used only for the interment of the remains of ordained clergy of that organized religious society or sect.

(C)  Subsection (a) does not apply to a private family cemetery established and operating on or before September 1, 2009.

(D)  Subsection (a) does not apply to a cemetery established and operating before September 1, 1995, in a county with a population of more than 250,000 and less than 251,000 that borders the Gulf of Mexico.

(E)  For the purpose of determining where a cemetery may be located under Subsection (a), the boundary of an area annexed by a municipality is not considered to be a boundary of the municipality if no more than 10 percent of the boundary of the annexed area is composed of a part of the boundary of the annexing municipality as it existed immediately before the annexation.

(F)  This subsection applies only to a municipality with a population of at least 60,000 that is located in a county with a population of no more than 155,000.  Not later than December 1, 2001, a charitable nonprofit corporation may file a written application with the governing body of a municipality to establish or use a cemetery located inside the boundaries of the municipality.  The municipality by ordinance shall prescribe the information to be included in the application.  The governing body by ordinance may authorize the establishment or use of a cemetery located inside the boundaries of the municipality if the municipality determines and states in the ordinance that the establishment or use of the cemetery does not adversely affect public health, safety, and welfare.

(G)  Not later than December 1, 2003, a corporation may file a written application with the governing body of a municipality that has a population of at least 27,000 and not more than 30,000 and that is located in a county with a population of at least 245,000 and not more than 250,000 to establish or use a cemetery located outside the municipality but within two miles of the municipal boundaries.  The municipality by ordinance shall prescribe the information to be included in the application.  The governing body by ordinance may authorize the establishment or use of the cemetery if the municipality determines and states in the ordinance that the establishment or use of the cemetery does not adversely affect public health, safety, and welfare.

(H)  to (J) Deleted by Acts 1993, 73rd Leg., ch. 634, Sec. 7, eff. Sept. 1, 1993.

(K)  This subsection applies only to a municipality with a population of 110,000 or more that is located in a county with a population of less than 127,000. Not later than September 1, 1994, a person may file a written application with the governing body of the municipality to establish or use a cemetery located inside the boundaries of the municipality.  The municipality by ordinance shall prescribe the information to be included in the application.  The governing body by ordinance may authorize the establishment or use of a cemetery located inside the boundaries of the municipality if the municipality determines and states in the ordinance that the establishment or use of the cemetery does not adversely affect public health, safety, and welfare.

Sec. 711.009.  Authority Of Cemetery Keeper.  
(A)  The superintendent, sexton, or other person in charge of a cemetery has the same powers, duties, and immunities granted by law to:

(1)  a police officer in the municipality in which the cemetery is located;  or

(2)  a constable or sheriff of the county in which the cemetery is located if the cemetery is outside a municipality.

(B)  A person who is granted authority under Subsection (a) shall maintain order and enforce the cemetery organization's rules, state law, and municipal ordinances in the cemetery over which that person has charge and as near the cemetery as necessary to protect cemetery property.

(C)  This section applies only to a cemetery located in a municipality with a popluation of 40,000 or more or in a county with a population of 290,000 or more.

                                 

Sec. 711.010.  Unknown Or Abandoned Cemetery.  
(A)  The owner of property on which an unknown cemetery is discovered or on which an abandoned cemetery is located may not construct improvements on the property in a manner that would further disturb the cemetery until the human remains interred in the cemetery are removed under a written order issued by the state registrar or the state registrar's designee under Section 711.004(f) and under an order of a district court as provided by this section.

(B)  On petition of the owner of the property, a district court of the county in which an unknown cemetery is discovered or an abandoned cemetery is located may order the removal of any dedication for cemetery purposes that affects the property if the court finds that the removal of the dedication is in the public interest.  If a court orders the removal of a dedication of a cemetery and all human remains on the property have not previously been removed, the court shall order the removal of the human remains from the cemetery to a perpetual care cemetery.

(C)  In addition to any notice required by Section 711.004, notice of a petition filed under Subsection (b) must be given to the Texas Historical Commission and to the county historical commission of the county in which the cemetery is located.  The Texas Historical Commission and the county historical commission may intervene and become parties to the suit.

                                 

Sec. 711.0105.  Method Of Removal Of Remains.  
(A)  The removal of remains authorized under this chapter shall be supervised by a cemetery keeper, a licensed funeral director, a medical examiner, a coroner, or a professional archeologist.

(B)  The person removing the remains shall make a good faith effort to locate and remove all human remains, any casket or other covering of the remains, and any funerary objects associated with the remains.

(C)  Remains that have been moved must be reburied unless a court, medical examiner, coroner, other authorized official, or next of kin approves a different disposition of the remains.

Sec. 711.011.  Filing Record Of Unknown Cemetery.  
(A)  A person who discovers an unknown or abandoned cemetery shall file notice of the cemetery with the county clerk of the county in which the cemetery is located not later than the 10th day after the date of the discovery.  The notice must contain a legal description of the land on which the unknown or abandoned cemetery was found and describe the approximate location of the cemetery and the evidence of the cemetery that was discovered.

(B)  A county clerk may not charge a fee for filing notice under this section.

(C)  The county clerk shall send a copy of the notice to the Texas Historical Commission and file the notice in the deed records of the county, with an index entry referencing the land on which the cemetery was discovered.

                                 

Sec. 711.012.  Rules.  
(A)  The Finance Commission of Texas may adopt rules to enforce and administer Sections 711.003, 711.004, 711.007, 711.008, 711.0105, 711.021-711.024, 711.032-711.036, 711.038, 711.040-711.042, 711.052, 711.061, and 711.062 relating to perpetual care cemeteries.

(B)  The Texas Funeral Service Commission may adopt rules, establish procedures, and prescribe forms to enforce and administer Sections 711.003, 711.008, 711.0105, 711.021-711.034, 711.038, 711.0395, 711.041, 711.042, 711.052, 711.061, and 711.062 relating to cemeteries that are not perpetual care cemeteries.

(C)  The Texas Historical Commission may adopt rules to:

(1)  enforce and administer Sections 711.010 and 711.011; and

(2)  enforce and administer Sections 711.004, 711.007, 711.0105, 711.035, and 711.036 relating to cemeteries that are not perpetual care cemeteries.

                                 

Subchapter B. Cemetery Corporations
                                 

Sec. 711.021.  Formation Of Corporation To Maintain And Operate Cemetery.  
(A)  An individual, corporation, partnership, firm, trust, or association may not engage in a business for cemetery purposes in this state unless the person is a corporation organized for those purposes.

(B)  A corporation conducting a business for cemetery purposes, including the sale of plots, may be formed only as provided by this section.  The corporation must be either:

(1)  a nonprofit corporation organized in accordance with Section A or B, Article 3.01, Texas Non-Profit Corporation Act (Article 1396-3.01, Vernon's Texas Civil Statutes), or with Section 711.022;  or

(2)  a private corporation operated for profit.

(C)  The charter of a cemetery corporation formed after May 15, 1947, but before September 1, 1993, must state whether the corporation:

(1)  is operated for profit or not for profit;  and

(2)  is operating a perpetual care cemetery or a nonperpetual care cemetery.

(D)  A corporation formed before September 3, 1945, under statutory authority other than Section 5, Chapter 340, Acts of the 49th Legislature, Regular Session, 1945 (Article 912a-5, Vernon's Texas Civil Statutes), to maintain and operate a cemetery is governed by this chapter only to the extent that this chapter does not conflict with the charter or articles of incorporation of the corporation.

(E)  This section does not apply to a corporation chartered by the state before September 3, 1945, that, under its charter, bylaws, or dedication, created a perpetual care trust fund and maintains that fund in accordance with the corporation's trust agreement, Chapter 712, and this chapter.  The corporation may operate a perpetual care cemetery without amending the corporation's charter as if it had been incorporated under this section.

(F)  Any cemetery that begins its initial operations on or after September 1, 1993, shall be operated as a perpetual care cemetery in accordance with Chapter 712.

(G)  This section does not apply to:

(1)  a family, fraternal, or community cemetery that is not larger than 10 acres;

(2)  an unincorporated association of plot owners not operated for profit;

(3)  a church, a religious society or denomination, or an entity solely administering the temporalities of a church or religious society or denomination;  or

(4)  a public cemetery belonging to this state or a county or municipality.

(H)  A cemetery corporation, including a corporation described by Subsection (d), that does not operate as a perpetual care cemetery in accordance with Chapter 712 may not use the words "perpetual care" or "endowment care," or any other term that suggests "perpetual care" or "endowment care" standards, in:

(1)  the cemetery's name;  or

(2)  any advertising relating to the cemetery.

                                 

Sec. 711.022.  Formation Of Nonprofit Cemetery Corporation By Plot Owners.  
(A)  Plot owners may organize a nonprofit corporation to receive title to land previously dedicated to cemetery purposes.

(B)  The plot owners must:

(1)  publish notice of the time and place of the organizational meeting in a newspaper in the county, if there is a newspaper, for 30 days before the date of the meeting;  and

(2)  post written notice at the cemetery of the time and place of the meeting for 30 days before the date of the meeting.

(C)  A majority of the plot owners present and voting at the meeting shall decide whether to incorporate and to convey the land to the corporation.

(D)  If the plot owners vote to incorporate, at the same meeting they shall select from the plot owners a board of directors to be named in the charter.

                                 

Sec. 711.023.  Rights Of Plot Owners In Cemetery Operated By Nonprofit Cemetery Corporation.  
(A)  A person who purchases a plot from a nonprofit cemetery corporation is a shareholder of the corporation.  The person may vote in the election of corporate officers and on other matters to the same extent as a stockholder in another corporation.

(B)  An owner of a plot in a cemetery operated by a nonprofit corporation is a shareholder in any corporation that owns the cemetery.  The plot owner may exercise the rights and privileges of a shareholder, whether the owner acquired title to the plot from the corporation or before the corporation was organized.

(C)  This section does not apply to a nonprofit cemetery corporation formed before September 1, 1963, if:

(1)  the corporation was formed under Subdivision 87, Article 1302, Revised Statutes;  and

(2)  the charter or the articles of incorporation of the corporation provide that the corporation has no capital stock.

                                 

Sec. 711.024.  Authority Of Nonprofit Cemetery Corporation.  
A nonprofit cemetery corporation organized by plot owners may divide cemetery property into lots and subdivisions for cemetery purposes and charge assessments on the property for the purposes of general improvement and maintenance.

                                 

Subchapter C. Cemetery Organizations                                 
Sec. 711.031.  Rules;  Civil Penalty.  
(A)  A cemetery organization may adopt and enforce rules:

(1)  concerning the use, care, control, management, restriction, and protection of the cemetery operated by the cemetery organization;

(2)  to restrict the use of cemetery property;

(3)  to regulate the placement, uniformity, class, and kind of markers, monuments, effigies, and other structures in any part of the cemetery;

(4)  to regulate the planting and care of plants in the cemetery;

(5)  to prevent the interment of remains not entitled to be interred in the cemetery;

(6)  to prevent the use of a plot for a purpose that violates the cemetery organization's restrictions;

(7)  to regulate the conduct of persons on cemetery property and to prevent improper meetings at the cemetery;  and

(8)  for other purposes the directors consider necessary for the proper conduct of the cemetery organization's business, and for the protection of the premises and the principles, plans, and ideals on which the cemetery was organized.

(B)  Rules adopted under this section must be plainly printed or typed and maintained for inspection in the cemetery organization's office or another place in the cemetery prescribed by the directors.

(C)  The directors may prescribe a penalty for the violation of a rule adopted under this section.  The cemetery organization may recover the amount of the penalty in a civil action.

                                 

Sec. 711.032.  Discrimination By Race, Color, Or National Origin Prohibited. 
(A)  A cemetery organization may not adopt or enforce a rule that prohibits interment because of the race, color, or national origin of a decedent.

(B)  A provision of a contract entered into by a cemetery organization or of a certificate of ownership or other instrument of conveyance issued by a cemetery organization that prohibits interment in a cemetery because of the race, color, or national origin of a decedent is void.

                                 

Sec. 711.033.  Property Acquisition By Cemetery Organization;  Recording Title. 
 (A)  A cemetery organization may acquire by purchase, donation, or devise property consisting of land, a mausoleum, a crematory and columbarium, or other property in which remains may be interred under law.

(B)  A cemetery organization operating a cemetery located and operated in accordance with the distance requirements prescribed in Section 711.008 may acquire land adjacent to the cemetery for cemetery purposes.  In this subsection, "adjacent" means that some part of the property to be acquired has a common boundary with the existing cemetery, or a common boundary with a public easement, a utility easement, or a railroad right-of-way, some part of which has a common boundary with the cemetery.  In no event shall the closest points of the property to be acquired and the cemetery be more than 200 feet apart.

(C)  A cemetery organization that acquires property may record title to its property with the county clerk of the county in which the property is located if its president and secretary or other authorized officer acknowledge a declaration executed by the cemetery organization that describes the property and declares the cemetery organization's intention to use the property or a part of the property for interment purposes.

(D)  Filing under Subsection (b) is constructive notice as of the date of the filing of the use of the property for interment.

(E)  A cemetery organization may by condemnation acquire property in which remains may be interred, and the acquisition of that property is for a public purpose.

                                 

Sec. 711.034.  Dedication.  
(A)  A cemetery organization that acquires property for interment purposes shall:

(1)  in the case of land, survey and subdivide the property into gardens or sections, with descriptive names or numbers, and make a map or plat of the property showing the plots contained within the perimeter boundary and showing a specific unique number for each plot;  or

(2)  in the case of a mausoleum or a crematory and columbarium, make a map or plat of the property delineating sections or other divisions with descriptive names and numbers and showing a specific unique number for each crypt, lawn crypt, or niche.

(B)  The cemetery organization shall file the map or plat with the county clerk of each county in which the property or any part of the property is located.

(C)  The cemetery organization shall file with the map or plat a written certificate or declaration of dedication of the property delineated by the map or plat, dedicating the property exclusively to cemetery purposes.  The certificate or declaration must be:

(1)  in a form prescribed by the directors or officers of the cemetery organization;

(2)  signed by the president or vice-president and the secretary of the cemetery organization, or by another person authorized by the directors;  and

(3)  acknowledged.

(D)  Filing a map or plat and a certificate or declaration under this section dedicates the property for cemetery purposes and is constructive notice of that dedication.

(E)  The certificate or declaration may contain a provision permitting the directors by order to resurvey and change the shape and size of the property for which the associated map or plat is filed if that change does not disturb any interred remains.  If a change is made, the cemetery organization shall file an amended map or plat and shall indicate any change in a specific unique number assigned to a plot, crypt, lawn crypt, or niche.

(F)  The county clerk shall number and file the map or plat and record the certificate or declaration in the county deed records.

(G)  A cemetery association is civilly liable to the state in an amount not to exceed $1,000 for each map or plat that fails to comply with Subsection (a), (b), (c), or (e).

                                 

Sec. 711.035.  Effect Of Dedication.  
(A)  Property may be dedicated for cemetery purposes, and the dedication is permitted in respect for the dead, for the disposition of remains, and in fulfillment of a duty to and for the benefit of the public.

(B)  Dedication of cemetery property and title to the exclusive right of sepulture of a plot owner are not affected by the dissolution of the cemetery organization, nonuse by the cemetery organization, alienation, encumbrance, or forced sale of the property.

(C)  Dedication of cemetery property may not be invalidated because of a violation of the law against perpetuities or the law against the suspension of the power of alienation of title to or use of property.

(D)  A railroad, street, road, alley, pipeline, telephone, telegraph, electric line, wind turbine, cellular telephone tower, or other public utility or thoroughfare may not be placed through, over, or across a part of a dedicated cemetery without the consent of:

(1)  the directors of the cemetery organization that owns or operates the cemetery; or

(2)  at least two-thirds of the owners of plots in the cemetery.

(E)  All property of a dedicated cemetery, including a road, alley, or walk in the cemetery:

(1)  is exempt from public improvements assessments, fees, and public taxation;  and

(2)  may not be sold on execution or applied in payment of debts due from individual owners and plots.

(F)  Dedicated cemetery property shall be used exclusively for cemetery purposes until the dedication is removed by court order or until the maintenance of the cemetery is enjoined or abated as a nuisance under Section 711.007.

(G)  Property is considered to be dedicated cemetery property if:

(1)  one or more human burials are present on the property;  or

(2)  a dedication of the property for cemetery use is recorded in the deed records of the county where the land is located.

                                 

Sec. 711.036.  Removal Of Dedication.  
(A)  A cemetery organization may petition a district court of the county in which its dedicated cemetery is located to remove the dedication with respect to all or any portion of the cemetery if:

(1)  all the remains have been removed from that portion of the cemetery where the dedication is to be removed;  or

(2)  no interments were made in that portion of the cemetery where the dedication is to be removed and that portion of the cemetery is not used or necessary for interment purposes.

(B)  An owner of land adjacent to a cemetery for which a cemetery organization or other governing body does not exist may petition a district court of the county in which the cemetery is located to remove any human remains and the dedication for all or any portion of the cemetery.  In addition to the notice required by Section 711.004, notice of a petition filed under this subsection must be given to the Texas Historical Commission and to the county historical commission of the county in which the cemetery is located.  The Texas Historical Commission and the county historical commission may intervene and become parties to the suit.  Unknown next of kin of deceased persons buried in the cemetery shall be served by publication of a notice in a newspaper of general circulation in the county in which the cemetery is located, or if there is not a newspaper of general circulation in the county, in a newspaper of general circulation in an adjacent county.  A reasonable good faith effort shall be made to remove all remains and monuments from the cemetery or that portion of the cemetery for which the dedication is to be removed.

(C)  The court shall order the removal of the human remains and the dedication on notice and proof satisfactory to the court that the removal is in the public interest.

                                 

Sec. 711.037.  Lien Against Cemetery Property.  
(A)  A cemetery organization by contract may incur indebtedness as required to conduct its business and may secure the indebtedness by mortgage, deed of trust, or other lien against its property.

(B)  A mortgage, deed of trust, or other lien placed on dedicated cemetery property, or on cemetery property that is later dedicated with the consent of the holder of the lien, does not affect the dedication and is subject to the dedication.  A sale on foreclosure of the lien is subject to the dedication of the property for cemetery purposes.

                                 

Sec. 711.038.  Sale Of Plots.  
(A)  A cemetery organization may sell and convey the exclusive right of sepulture in a plot:

(1)  after a map or plat and a certificate or declaration of dedication are filed as provided by Section 711.034;

(2)  subject to the rules of the cemetery organization and the restrictions in the certificate of ownership or other instrument of conveyance;  and

(3)  after payment in full of the purchase price of the plot.

(B)  A certificate of ownership or other instrument evidencing the conveyance of the exclusive right of sepulture by a cemetery organization must be signed by the president or vice-president and the secretary or other officers authorized by the cemetery organization.

(C)  A conveyance of the exclusive right of sepulture must be filed and recorded in the cemetery organization's office.

(D)  A plot or a part of a plot that is conveyed as a separate plot by a certificate of ownership or other instrument may not be divided without the consent of the cemetery organization.

(E)  A person is not required to be licensed to sell a plot in a dedicated cemetery.

(F)  A cemetery organization may not resell the exclusive right of sepulture in a plot unless the exclusive right of sepulture has been reacquired by the cemetery organization.  A sanction or other penalty may not be imposed on a cemetery organization that violates this subsection unless:

(1)  the state agency authorized to enforce this section provides the cemetery organization written notice of the violation; and

(2)  the cemetery organization does not correct the violation before the 91st day after the date on which the cemetery organization received the notice.
                                 

Sec. 711.039.  Rights Of Interment In Plot.  
(a)  A plot in which the exclusive right of sepulture is conveyed is presumed to be the separate property of the person named as grantee in the certificate of ownership or other instrument of conveyance.

(b)  The spouse of a person to whom the exclusive right of sepulture in a plot is conveyed has a vested right of interment of the spouse's remains in the plot while the spouse is married to the plot owner or if the spouse is married to the plot owner at the time of the owner's death.

(c)  An attempted conveyance or other action without the joinder or written, attached consent of the spouse of the plot owner does not divest the spouse of the vested right of interment.

(d)  The vested right of interment is terminated:

(1)  on the final decree of divorce between the plot owner and the owner's former spouse unless the decree provides otherwise;  or

(2)  when the remains of the person having the vested right are interred elsewhere.

(e)  Unless a plot owner who has the exclusive right of sepulture in a plot and who is interred in that plot has made a specific disposition of the plot by express reference to the plot in the owner's will or by written declaration filed and recorded in the office of the cemetery organization:

(1)  a grave, niche, or crypt in the plot shall be reserved for the surviving spouse of the plot owner;  and

(2)  the owner's children, in order of need, may be interred in any remaining graves, niches, or crypts of the plot without the consent of a person claiming an interest in the plot.

(f)  The surviving spouse or a child of an interred plot owner may each waive his right of interment in the plot in favor of a relative of the owner or relative of the owner's spouse.  The person in whose favor the waiver is made may be interred in the plot.

(g)  The exclusive right of sepulture in an unused grave, niche, or crypt of a plot in which the plot owner has been interred may be conveyed only by:

(1)  specific disposition of the unused grave, niche, or crypt by express reference to it in a will or by written declaration of the plot owner filed and recorded in the office of the cemetery organization;  or

(2)  the surviving spouse, if any, and the heirs-at-law of the owner.

(h)  Unless a deceased plot owner who has the exclusive right of sepulture in a plot and who is not interred in the plot has otherwise made specific disposition of the plot, the exclusive right of sepulture in the plot, except the one grave, niche, or crypt reserved for the surviving spouse, if any, vests on the death of the owner in the owner's heirs-at-law and may be conveyed by them.

                                 

Sec. 711.0395.  Multiple Interments In Same Plot.  
A cemetery organization may not make more than one interment in a plot unless each owner of the plot consents to the interment.

                                 

Sec. 711.040.  Multiple Owners Of Plot.  
Two or more owners of a plot may designate a person to represent the plot and file with the cemetery organization written notice of the designation.  If notice is not filed, the cemetery organization may inter or permit an interment in the plot at the request or direction of a registered co-owner of the plot.

                                 

Sec. 711.041.  Access To Cemetery.  
(a)  Any person who wishes to visit a cemetery or private burial grounds for which no public ingress or egress is available shall have the right to reasonable ingress and egress for the purpose of visiting the cemetery or private burial grounds.  This right of access extends only to visitation during the hours determined by the owner or owners of the lands under Subsection (b) or at a reasonable time as provided by Subsection (c) and only for purposes usually associated with cemetery visits.

(b)  The owner or owners of the lands surrounding the cemetery or private burial grounds may designate the routes of reasonable ingress and egress and reasonable hours of availability.

(c)  At a time other than the time provided by Subsection (b), the owner or owners of the lands surrounding a cemetery or private burial grounds must allow a person to enter and exit the owner's land for the purpose of visiting the cemetery or private burial grounds if:

(1)  the person provides written notice to the owner or owners of the lands surrounding the cemetery or private burial grounds of the person's visit;

(2)  the person provides the notice required by Subdivision (1) not later than the 14th day before the date the person wishes to visit the cemetery; and

(3)  the time of the visit is reasonable.

                                 

Sec. 711.042.  Authority Of Nonprofit Cemetery Organization.  
A nonprofit cemetery organization organized by plot owners may:

(1)  divide cemetery property into lots and subdivisions for cemetery purposes;

(2)  charge assessments on the property for the purposes of general improvement and maintenance;  and

(3)  take any action, to the same extent and for the same purposes as a for-profit cemetery corporation, that is necessary to carry out the organization's business purposes, which include the business purposes necessarily incident to the burial and disposal of human remains, including any action necessary to:

(A)  convey property or other assets of the organization;

(B)  borrow money;

(C)  pledge or mortgage the property or other assets of the organization to secure the organization's indebtedness or other obligations;

(D)  lend money and take security for the loan in furtherance of its business purposes;  and

(E)  conduct any business activity or business directly or by or through one or more subsidiaries.

                                 

Subchapter D. Enforcement
                                 

Sec. 711.051.  Enforcement By Attorney General;  Proceedings To Forfeit Charter For Noncompliance.  
(a)  A cemetery corporation that violates this chapter or Chapter 712 forfeits the corporation's charter and right to do business in this state unless the corporation corrects the violation before the 91st day after the date of receiving notice of the violation from the attorney general.

(b)  When the attorney general learns that a cemetery corporation has violated this chapter or Chapter 712, the attorney general shall serve notice of the violation on the corporation.

(c)  If the violation is not corrected before the 91st day after the date of the notice, the attorney general shall bring suit or quo warranto proceedings for the forfeiture of the corporation's charter and dissolution of the corporation in the district court of any county in which the violation occurred.

                                 
Sec. 711.0515.  Injunctive Relief.  
In addition to bringing an action under Section 711.051, the attorney general at the request of the Texas Funeral Service Commission may bring an action for injunctive relief to enforce this chapter or a rule or order adopted by the commission under this chapter.

Sec. 711.0515.  Enforcement By Attorney General; Rule Or Order Of Texas Funeral Service Commission.  
On request of the Texas Funeral Service Commission, the attorney general may seek to enforce by injunction any rule or order adopted by the commission under this chapter.

                                 

Sec. 711.052.  Criminal Penalties.  
(a)  A person who is an individual, firm, association, corporation, or municipality, or an officer, agent, or employee of an individual, firm, association, corporation, or municipality, commits an offense if the person:

(1)  engages in a business for cemetery purposes in this state other than through a corporation organized for that purpose, if a corporation is required by law;

(2)  fails or refuses to keep records of interment as required by Sections 711.003 and 711.004;

(3)  sells, offers to sell, or advertises for sale a plot or the exclusive right of sepulture in a plot for purposes of speculation or investment;  or

(4)  represents through advertising or printed material that a retail department will be established for the resale of the plots of plot purchasers, that specific improvements will be made in the cemetery, or that specific merchandise or services will be furnished to a plot owner, unless adequate funds or reserves are created by the cemetery organization for the represented purpose.

(b)  A cemetery organization or an officer, agent, or employee of the cemetery organization commits an offense if the cemetery organization, officer, agent, or employee offers any inducement, pecuniary or otherwise, to any person or entity for the purpose of securing or attempting to secure business for that cemetery organization.  This subsection does not prohibit the offering or payment by a cemetery organization of any such inducement, pecuniary or otherwise, to an officer, employee, agent, subcontractor, or representative of the cemetery organization.

(c)  A cemetery organization or an officer, agent, or employee of the cemetery organization commits an offense if the cemetery organization, officer, agent, or employee of a cemetery organization offers a free plot in a drawing, in a lottery, or in another manner, unless the offer is for the immediate burial of an indigent person.

(d)  An offense under this section is a Class A misdemeanor.

                                 

Sec. 711.0521.  Access To Cemeteries; Criminal Penalties.  
(a)  A person who is an individual, firm, association, corporation, or municipality, or an officer, agent, or employee of an individual, firm, association, corporation, or municipality, commits an offense if the person interferes with a person's reasonable right to ingress and egress under Section 711.041.

(b)  An offense under this section is a Class C misdemeanor.

                                 

Sec. 711.053.  Definition.  
In this subchapter, "commissioner" means the banking commissioner of Texas.

                                 

Sec. 711.054.  Enforcement By Finance Commission Of Texas.  
The Finance Commission of Texas may use remedies available under Chapter 712 to enforce a section listed under Section 711.012(a) relating to perpetual care cemeteries.

                                 

Sec. 711.055.  Enforcement By Commissioner.  
(a)  Chapter 2001, Government Code, applies to a proceeding under this section.

(b)  After notice and opportunity for hearing, the commissioner may impose an administrative penalty on a person who:

(1)  violates this chapter or a final order of the commissioner or rule of the Finance Commission of Texas and does not correct the violation before the 31st day after the date the person receives written notice of the violation from the Texas Department of Banking;  or

(2)  engages in a pattern of violations, as determined by the commissioner.

(c)  The amount of the penalty for each violation may not exceed $1,000 for each day the violation occurs.

(d)  In determining the amount of the penalty, the commissioner shall consider the seriousness of the violation, the person's history of violations, and the person's good faith in attempting to comply with this chapter.  The commissioner may collect the penalty in the same manner that a money judgment is enforced in district court.

(e)  In addition to any penalty that may be imposed under Subsection (b), the commissioner may bring a civil action against a person to enjoin a violation described in Subsection (b) that has not been corrected within 30 days after receipt by the person of written notice of the violation from the commissioner.  The civil action may be brought in the district court of the county in which the cemetery is operated.

(f)  The commissioner may issue an order to cease and desist if a violation described in Subsection (b) has not been corrected within 30 days after receipt by the person of written notice of the violation from the commissioner.  Any order proposed under this subsection shall be served on the person, shall state the grounds for the proposed order with reasonable certainty, and shall state the proposed effective date, which may not be less than 15 days after receipt by the person.  Unless the person requests a hearing within 15 days after the receipt, the order is effective as proposed.

                                 

Sec. 711.056.  Pattern Of Wilful Disregard.  
(a)  If after a hearing conducted as provided by Chapter 2001, Government Code, the trier of fact finds that a violation of this chapter or a rule of the Finance Commission of Texas establishes a pattern of wilful disregard for the requirements of this chapter or rules of the finance commission, the trier of fact shall recommend to the commissioner that the maximum administrative penalty permitted under Section 711.055 be imposed on the person committing the violation or that the commissioner cancel or not renew the person's permit under Chapter 154, Finance Code, if the person holds such a permit.

(b)  For the purposes of this section, violations corrected as provided by Section 711.055 may be included in determining whether a pattern of wilful disregard for the requirements of this chapter or rules of the finance commission exists.

                                 

Subchapter E. Lawn Crypts
                                 

Sec. 711.061.  Requirements For Lawn Crypts.  
A lawn crypt may not be installed unless:

(1)  the lawn crypt is constructed of concrete and reinforced steel or other comparably durable material;

(2)  the lawn crypt is installed on not less than six inches of rock, gravel, or other drainage material;

(3)  the lawn crypt provides a method to drain water out of the lawn crypt;

(4)  the outside top surface of the lawn crypt at the time of installation is at least 1-1/2 feet below the surface of the ground as required by Section 714.001(a)(2) and is capable of withstanding the weight of the soil and sod above the top surface and the weight of machinery and equipment normally used in the maintenance of the cemetery;

(5)  the lawn crypt is installed in a garden or other section of the cemetery that has been dedicated for lawn crypt interment purposes in accordance with Section 711.034;  and

(6)  except as provided by Section 711.062, the lawn crypt is installed in multiple units of 10 or more.

Sec. 711.062.  Request To Install Lawn Crypt In Fewer Than 10 Units. 
 A lawn crypt may be installed in fewer than 10 units if it is installed in a plot pursuant to the plot owner's written request that is in substantially the following form:

"REQUEST FOR INSTALLATION OF A LAWN CRYPT IN FEWER THAN 10 UNITS

I, (plot owner's name and address), request (name of cemetery organization) to install a lawn crypt consisting of (number of) units in the following location (description of plots) in (name and address of cemetery).

The lawn crypt must meet the requirements of Section 711.061, Health and Safety Code:

(1)  the lawn crypt must be constructed of concrete and reinforced steel or other comparably durable material;

(2)  the lawn crypt must be installed on not less than six inches of rock, gravel, or other drainage material;

(3)  the lawn crypt must provide a method to drain water out of the lawn crypt;

(4)  the outside top surface of the lawn crypt at the time of installation must be at least 1-1/2 feet below the surface of the ground as required by Section 714.001(a)(2), Health and Safety Code, and be capable of withstanding the weight of the soil and sod above the top surface and the weight of machinery and equipment normally used in the maintenance of the cemetery;  and

(5)  the plot in which the lawn crypt is to be installed must be located in a garden or other section of the cemetery that is dedicated for lawn crypt interment purposes in accordance with Section 711.034, Health and Safety Code.

Dated (month, day, year).

(signature of plot owner)."

Chapter 712. Perpetual Care Cemeteries
                                 

Subchapter A. General Provisions
                                 

Sec. 712.001.  Definitions.  
(a)  The definitions provided by Section 711.001 apply to this chapter.

(b)  In this chapter:

(1)  "Banking department" or "department" means the Banking Department of Texas.

(2)  "Commissioner" means the Banking Commissioner of Texas.

(3)  "Corporation" means a corporation that is organized under this chapter, or any corresponding statute in effect before September 1, 1993, to operate one or more perpetual care cemeteries in this state.

(4)  "Fund" means a perpetual care trust fund established by one or more corporations under this chapter or any corresponding statute in effect before September 1, 1993.

(4-a)  "Preconstruction trust" means a trust established by a corporation under this chapter for the purpose of administering proceeds from sales of undeveloped mausoleum spaces.

(4-b)  "Preconstruction trustee" means the trustee of a preconstruction trust.

(5)  "Trustee" means the trustee of a cemetery perpetual care trust fund.

(6)  "Undeveloped mausoleum space" means a crypt or niche in a mausoleum or mausoleum section that is designed to contain at least 10 crypt or niche interments and that is not ready for the interment of human remains or cremated remains on the date an interment right pertaining to the mausoleum space is sold.  The term does not include a private mausoleum or mausoleum section in which all mausoleum spaces are intended to be sold under a single contract.

                                 

Sec. 712.002.  Exemptions From Chapter.  
This chapter does not apply to:

(1)  a family, fraternal, or community cemetery that is not larger than 10 acres;

(2)  an unincorporated association of plot owners not operated for profit;

(3)  a church, a religious society or denomination, or an entity solely administering the temporalities of a church or religious society or denomination;  or

(4)  a public cemetery owned by this state, a county, or a municipality.

                                 

Sec. 712.003.  Incorporation Required;  Minimum Capital.  
(a)  A perpetual care cemetery may not be operated in this state unless articles of incorporation are filed with the secretary of state showing:

(1)  subscriptions and payments in cash for the corporation's full capital stock;

(2)  the location of its perpetual care cemetery;  and

(3)  a certificate showing the deposit in its fund of the minimum amount required under Section 712.004.

(b)  A corporation chartered on or after September 5, 1955, and before September 1, 1993, must have a minimum capital of:

(1)  $15,000, if the cemetery serves a municipality with a population of less than 15,000;

(2)  $30,000, if the cemetery serves a municipality with a population of 15,000 to 25,000;  or

(3)  $50,000, if the cemetery serves a municipality with a population of at least 25,000.

(c)  A corporation chartered on or after September 1, 1993, must have a minimum capital of $75,000.

(d)  A nonprofit association or corporation operated solely for the benefit of plot owners seeking to convert a cemetery to a perpetual care cemetery under this chapter is not required to meet the requirements prescribed by this section and Section 712.004 if the cemetery has existed for at least 75 years and the association or corporation has operated the cemetery for the preceding 10 years.

                                 

Sec. 712.0031.  Notices To Banking Department.  
(a)  Not later than the 30th day after the date a corporation files its articles of incorporation with the secretary of state, the corporation shall notify the banking department in writing of its intent to operate a perpetual care cemetery in this state.  The notice shall be accompanied by a filing fee of $500, shall be sworn to and verified under oath by all persons subscribing to the capital stock of the corporation, and shall contain:

(1)  the information required to be provided to the secretary of state under Section 712.003;

(2)  the names and addresses of any other persons or entities who are or will be beneficial owners of the capital stock of the corporation or otherwise share an interest in the ownership of the corporation's capital stock, or who have paid or will pay any portion of the consideration therefor;

(3)  the name and address of any person or entity to whom the capital stock or assets of the corporation are or will be pledged as security for any loan;  and

(4)  the name and address of the person who will actively manage the cemetery operations of the corporation along with a brief statement of that person's working experience in the cemetery industry.

(b)  A cemetery operations manager must have at least two years of experience in cemetery management.

(c)  If the corporation fails to provide to the banking department the information prescribed by Subsection (a), the commissioner may instruct the secretary of state to cancel the corporation's charter and serve notice of the cancellation on the corporation by registered or certified letter, addressed to the corporation's address.

(d)  A corporation shall notify the commissioner in writing of any change in the controlling ownership interest of the capital stock of the corporation not later than the 30th day following the change of controlling ownership interest.

                                 

Sec. 712.004.  Perpetual Care Trust Fund Required.  
(a)  Before obtaining a corporate charter, the incorporators of a corporation chartered on or after September 3, 1945, and before September 1, 1993, must establish a fund by permanently depositing in cash with the trustee of the fund:

(1)  $15,000, if the corporation has capital stock of $15,000;

(2)  $30,000, if the corporation has capital stock of $30,000;  or

(3)  $50,000, if the corporation has capital stock of $50,000 or more.

(b)  Before obtaining a corporate charter, the incorporators of a corporation chartered on or after September 1, 1993, must establish a fund by permanently depositing in cash with the trustee of the fund an amount of not less than $50,000 for each perpetual care cemetery operated in this state.

(c)  The fund shall be permanently set aside and deposited in trust with the trustee in accordance with Subchapter B.

                                 

Sec. 712.005.  Cancellation Of Charter For Failure To Begin Operation Of Perpetual Care Cemetery. 
(a)  If a corporation chartered under Section 712.003 does not begin actual operation of its perpetual care cemetery for six months after the charter is granted and delivered, the commissioner may instruct the secretary of state to cancel the charter and serve notice of the cancellation on the corporation by registered or certified letter, addressed to the corporation's address.

(b)  The commissioner may rescind the order of cancellation on:

(1)  the application of the directors;

(2)  the payment to the commissioner of a penalty set by the commissioner in an amount not to exceed $500;

(3)  the execution and delivery to the commissioner of an agreement to begin actual operation of the perpetual care cemetery not later than one month after the date of the agreement;  and

(4)  a proper showing by the trustee that the fund is on deposit.

(c)  If the corporation does not begin actual operation as agreed, the commissioner by order may set aside the order of rescission and the cancellation is final.  The commissioner shall make a full report of the cancellation to the attorney general for liquidation of the corporation, if liquidation is necessary.

(d)  If no sale of the dedicated cemetery property of the corporation is made, a certified copy of the order of cancellation authorizes the trustee to refund the fund to the incorporators who signed the corporation's articles of incorporation.
                                 

Sec. 712.007.  Notice Of Perpetual Care Required.  
(a)  A corporation shall post a sign at or near a cemetery entrance or administration building and readily accessible to the public.

(b)  The sign must contain the following:

(1)  "Perpetual Care Cemetery," or "Endowment Care Cemetery";

(2)  the names and telephone numbers of two of the corporation's officers or directors;  and

(3)  the name of each bank or trust company entrusted with the fund.

(c)  A corporation must include the following statement in each sales contract, certificate of ownership, or other instrument of conveyance of the exclusive right of sepulture:

"This cemetery is operated as a perpetual care cemetery, which means that a perpetual care fund for its maintenance has been established in conformity with the laws of the State of Texas.  Perpetual care means to maintain, repair, and care for the cemetery, including the roads on cemetery property."

(d)  The term "endowment care" may be substituted for the term "perpetual care" in the statement required by Subsection (c).

                                 

Sec. 712.008.  Rules.  
(a)  The Finance Commission of Texas may adopt rules to enforce and administer this chapter, including rules establishing fees to defray the costs of enforcing and administering this chapter.

(b)  The Finance Commission of Texas shall adopt rules establishing reasonable standards for:

(1)  timely placement of burial markers or monuments in a perpetual care cemetery;  and

(2)  timely response to consumer complaints made to a corporation that operates a perpetual care cemetery.

                                 

Sec. 712.009.  Limitations On Burials;  Damages.  
(a)  The Finance Commission of Texas shall adopt rules to administer and enforce this section.

(b)  An individual, corporation, partnership, firm, trust, or association that operates or owns a perpetual care cemetery may not inter the remains of an individual who may have caused the death of another person if:

(1)  the victim is interred in that cemetery;  and

(2)  the person having the right to control the disposition of the victim's remains under Section 711.002(a) gives written notice to the cemetery requesting that the individual not be interred in that cemetery if:

(A)  the individual was convicted under Section 19.02, 19.03, 19.05, or 49.08, Penal Code, for causing the death of the victim, or convicted under a similar statute of another state;  or

(B)  the individual was identified as causing the death of the victim, in violation of a provision described by Paragraph (A), by the medical examiner or law enforcement agency having jurisdiction over the offense, and the individual dies before being convicted of the offense.

(c)  An individual, corporation, partnership, firm, trust, or association that violates Subsection (b) is liable to the person having the right to control the disposition of the victim's remains under Section 711.002(a) for:

(1)  any actual damages incurred;

(2)  punitive damages not to exceed $10,000;  and

(3)  reasonable attorney's fees and court costs incurred in an effort to enforce compliance with Subsection (b).

(d)  Damages under Subsection (c) may not be assessed if the individual, corporation, partnership, firm, trust, or association that operates the cemetery proves by a preponderance of the evidence that:

(1)  the cemetery is the only cemetery serving the municipality or county in which the victim and individual causing the victim's death lived;  and
(2)  the bodies of the victim and individual causing the victim's death were placed as far apart as possible in, or in different parts of, the cemetery.

(e)  An individual, corporation, partnership, firm, trust, or association operating or owning a perpetual care cemetery and barred from interring remains of an individual under this section may not be held liable for damages by a person having the right to control the disposition of the individual's remains under Section 711.002(a), including damages for failure to provide for interment under a contract executed before the delivery of the written notice under Subsection (b)(2).

(f)  A notice under Subsection (b)(2) expires seven years after the date the notice is delivered.  A new notice may be delivered on the expiration of each previous notice.

                                 
Subchapter B. Perpetual Care Trust Fund
                                 

Sec. 712.021.  Establishment And Purposes Of Fund.  
(a)  A corporation that operates a perpetual care cemetery in this state shall have a fund established with a trust company or a bank with trust powers that is located in this state.  The trust company or bank may not have more than one director who is also a director of the corporation.

(b)  The principal of the fund may not be reduced voluntarily, and it must remain inviolable.  The trustee shall maintain the principal of the fund separate from all operating funds of the corporation.

(c)  In establishing a fund, the corporation may adopt plans for the general care, maintenance, and embellishment of its perpetual care cemetery.

(d)  The fund and the trustee are governed by the Texas Trust Code (Section 111.001 et seq., Property Code).

(e)  A corporation that establishes a fund may receive and hold for the fund and as a part of the fund or as an incident to the fund any property contributed to the fund.

(f)  The fund and contributions to the fund are for charitable purposes.  The perpetual care financed by the fund is:

(1)  the discharge of a duty due from the corporation to persons interred and to be interred in its perpetual care cemetery;  and

(2)  for the benefit and protection of the public by preserving and keeping the perpetual care cemetery from becoming a place of disorder, reproach, and desolation in the community in which the perpetual care cemetery is located.

(g)  The trustors of two or more perpetual care trust funds may establish a common trust fund in which deposits required by this chapter are made, provided that separate records of principal and income are maintained for each perpetual care cemetery for the benefit of which the common trust fund is established, and further provided that the income attributable to each perpetual care cemetery is used only for the perpetual care of that cemetery.

                                 

Sec. 712.022.  Operation Of Perpetual Care Cemetery.  
A corporation authorized by law to operate a perpetual care cemetery but not doing so may do so if the corporation:

(1)  notifies the commissioner;  and

(2)  establishes a fund as provided by Section 712.021 in an amount equal to the larger of:

(A)  the amount that would have been paid into the fund if the cemetery operated as a perpetual care cemetery from the date of the cemetery's first sale of plots;  or

(B)  the minimum amount provided by Section 712.004.

                                 

Sec. 712.023.  Validity Of Contributions.  
A contribution to a fund for perpetual care is not invalid because of:

(1)  indefiniteness or uncertainty of the person designated as beneficiary in the instrument establishing the fund;  or

(2)  a violation of the law against perpetuities or the law against the suspension of the power of alienation of title to or use of property.              
Sec. 712.024.  Amendment Of Trust Instrument.  
A corporation and the trustee of a fund may, by agreement, amend the instrument that established the fund to include any provision that is consistent with this chapter.

                                 

Sec. 712.025.  Use Of Fund Income.  
Fund income may be used only to provide the perpetual care described by the instrument that established the fund, including the general care and maintenance of the property entitled to perpetual care in the perpetual care cemetery.

                                 

Sec. 712.026.  Suit By Plot Owners To Maintain Perpetual Care.  
(a)  If the directors of a corporation do not generally care for and maintain the corporation's perpetual care cemetery, the district court of the county in which the perpetual care cemetery is located may:

(1)  by injunction compel the directors to expend the net income of the corporation's fund as required by this chapter;  or

(2)  appoint a receiver to take charge of the fund and expend the net income of the fund as required by this chapter.

(b)  The suit for relief under this section must be brought by at least five owners of plots located in the perpetual care cemetery.

(c)  In a suit for relief under this section, court costs and attorney's fees shall be awarded:

(1)  to the directors of the corporation, if it is found that the directors are substantially expending the available net income of the fund as required by this subchapter;  or

(2)  to the plot owners initiating the suit, if it is found that the directors are not substantially expending the available net income of the fund as required by this subchapter.

                                 

Sec. 712.027.  Investment Of Fund.  
(a)  A trustee shall invest and manage the investment of the principal of a fund in accordance with the Texas Trust Code (Section 111.001 et seq., Property Code).

(b)  An investment must be made at not more than the prevailing market value of the securities at the time of acquisition.

                                 

Sec. 712.028.  Amount Of Fund Deposits From Sales.  
(a)  A corporation shall deposit in its fund an amount that is at least:

(1)  the greater of:

(A)  $1.75 a square foot of ground area conveyed as perpetual care property;  or

(B)  15 percent of the total purchase price of that ground area;

(2)  the greater of:

(A)  $105 for each crypt interment right for mausoleum interment or lawn crypt interment conveyed as perpetual care property, or $60 for each crypt interment right if that crypt is accessible only through another crypt;  or

(B)  seven percent of the total purchase price of that crypt interment right;  and

(3)  the greater of:

(A)  $35 for each niche interment right for columbarium interment conveyed;  or

(B)  15 percent of the total purchase price of that niche interment right.

(b)  Subsection (a) does not apply to deposits from sales required to be made by a corporation in its fund before September 1, 1993, under a corresponding statute in effect before that date.

(c)  If a plot owner exchanges a plot for another plot in a corporation's perpetual care cemetery, the amount to be deposited in the corporation's fund in respect of the plot received by the plot owner in the exchange may be reduced by the amount deposited in the fund in respect of the plot contributed by the plot owner in the exchange.  The amount required to be deposited with respect to an exchanged plot is the amount required at the time the plot owner originally contracted to purchase the plot.

                                 

Sec. 712.029.  Accounting For And Depositing Amounts.  
(a)  The part of the purchase price of a plot in a perpetual care cemetery that is to be deposited in a fund must be shown separately on the original purchase agreement from the total purchase price.  A copy of the agreement shall be delivered to the purchaser of the plot.

(b)  On the sale of a plot, a commission may not be paid to a broker or salesman on the amount to be deposited in the fund.

(c)  A corporation shall deposit in its fund the amount required under Section 712.028 not later than the 20th day after the end of the month in which the original purchase agreement has been paid in full.  A corporation may prepay funds into its fund at any time and, if a surplus exists in the fund from the prepayments, may credit against the surplus the amounts otherwise required to be deposited in the fund under Section 712.028 until the surplus has been depleted.  In determining whether a surplus exists from prepayments, no part of the fund resulting from gifts to the fund under Section 712.030 may be considered.

                                 

Sec. 712.030.  Use Of Gift For Special Care Of Plot In Perpetual Care Cemetery.  
A trustee may take and hold property transferred to the trustee in trust in order to apply the principal, proceeds, or income of the property for any purpose consistent with the purpose of a corporation's perpetual care cemetery, including:

(1)  the improvement or embellishment of any part of the perpetual care cemetery;

(2)  the erection, renewal, repair, or preservation of a monument, fence, building, or other structure in the perpetual care cemetery;

(3)  planting or cultivating plants in or around the perpetual care cemetery;  or

(4)  taking special care of or embellishing a plot, section, or building in the perpetual care cemetery.

                                 

Subchapter C. Regulation And Enforcement                            
Sec. 712.041.  Annual Statement Of Funds.  
(a)  A corporation shall file in its office and with the commissioner a statement for each perpetual care cemetery operated in this state in duplicate that shows:

(1)  the principal amount of its fund;

(2)  the amount of the fund invested in bonds and other securities;

(3)  the amount of cash on hand in the fund;

(4)  any other item that shows the financial condition of the fund;

(5)  the number of crypts, niches, and square feet of ground area conveyed under perpetual care before and after March 15, 1934, listed separately;  and

(6)  the number of crypts, niches, and square feet of ground area conveyed under perpetual care after March 15, 1934, for which the minimum deposits required for perpetual care have not been paid to the fund.

(b)  The corporation's president and secretary, or two principal officers, shall verify the information on the statement.

(c)  The corporation shall revise and post and file the statement on or before March 1 of each year.

(d)  A copy of the statement shall be available to the public upon request.

                                 

Sec. 712.042.  Fees.  
On filing a statement of funds under Section 712.041, a corporation shall pay the commissioner a reasonable and necessary fee set by rule adopted by the Finance Commission of Texas under Section 712.008 to defray the cost of administering this chapter.

                                 

Sec. 712.043.  Additional Fund Report.  
The commissioner may require, as often as the commissioner determines necessary, the trustee of a corporation's fund to make under oath a detailed report of the condition of the fund.  The report must include:

(1)  a detailed description of the assets of the fund;

(2)  a description of securities held by the fund;

(3)  if a security held by the fund is a lien, a description of the property against which the lien is taken;

(4)  each security's acquisition cost;

(5)  each security's market value at the time of acquisition;

(6)  each security's current market value;

(7)  each security's status with reference to default;

(8)  a statement that a security is not encumbered by debt;  and

(9)  any other information the commissioner determines is pertinent.

                                 

Sec. 712.044.  Examination Of Records;  Examination Fees And Expenses.  
(a)  The commissioner may examine, annually or more often as the commissioner reasonably considers necessary or appropriate to protect the interest of plot owners and efficiently administer and enforce this chapter:

(1)  the books and records of a corporation relating to its fund, including deposits to or withdrawals from the fund, income of the fund, and uses and expenditures of that income;

(2)  the books and records of a corporation relating to sales of undeveloped mausoleum spaces and any preconstruction trust established by the corporation as provided by Section 712.063, including deposits to or withdrawals from the preconstruction trust, income of the preconstruction trust, and uses and expenditures of principal and income of the preconstruction trust; and

(3)  the consumer complaint files of a corporation relating to the fund, sales of undeveloped mausoleum spaces, a preconstruction trust, or to discharge of the corporation's perpetual care responsibilities, minutes of the corporation's board of directors, cemetery dedication statements and plat maps, and mausoleum and lawn crypt construction contracts and specifications.

(b)  A corporation that is examined under this section shall make the specified books and records available for examination by the banking department upon reasonable notice to the corporation and shall pay to the commissioner for the examination a reasonable and necessary fee set by rules adopted by the Finance Commission of Texas under Section 712.008 to defray:

(1)  the cost of examination;

(2)  the equitable or proportionate cost of maintenance and operation of the department; and

(3) the cost of administering and enforcing this chapter.

                                 

Sec. 712.0441.  Enforcement.  
(a)  After notice and opportunity for hearing, the commissioner may impose an administrative penalty on a person who:

(1)  violates this chapter or a final order of the commissioner or rule of the Finance Commission of Texas and does not correct the violation before the 31st day after the date the person receives written notice of the violation from the banking department;  or

(2)  engages in a pattern of violations, as determined by the commissioner.

(b)  The amount of the penalty for each violation may not exceed $1,000 for each day the violation occurs.

(c)  In determining the amount of the penalty, the commissioner shall consider the seriousness of the violation, the person's history of violations, and the person's good faith in attempting to comply with this chapter.  The imposition of a penalty under this section is subject to judicial review as a contested case under Chapter 2001, Government Code.  The commissioner may collect the penalty in the same manner that a money judgment is enforced in district court.

(d)  In addition to any penalty that may be imposed under Subsection (a), the commissioner may bring a civil action against a corporation to enjoin a violation described in Subsection (a) that has not been corrected within 30 days after the receipt by the corporation of written notice from the commissioner of the violation.  Any such civil action may be brought in the district court of the county in which the corporation's perpetual care cemetery is operated.

(e)  The commissioner may issue an order to cease and desist if a violation described in Subsection (a) has not been corrected within 30 days after the receipt by the corporation of written notice from the commissioner of the violation.  Any order proposed under this subsection shall be served upon the corporation, shall state the grounds for the proposed order with reasonable certainty, and shall state the proposed effective date, which shall not be less than 15 days after receipt by the corporation.  Unless the corporation shall request a hearing within 15 days after such receipt, the order shall become effective as proposed.  If the corporation requests a hearing, it shall be conducted in accordance with the procedures for a contested case hearing under the Administrative Procedure and Texas Register Act.

(f)  The commissioner may issue an order requiring restitution by a corporation to its fund or to a preconstruction trust if, after notice and opportunity for hearing held in accordance with the procedures for a contested case hearing under the Administrative Procedure and Texas Register Act, the commissioner finds that the corporation has not made a deposit in the fund as required by Section 712.028 or in the preconstruction trust as required by Section 712.063.

(g)  If a violation described in Subsection (a) has not been corrected with  90 days after the receipt of written notice by the corporation from the commissioner of the violation, the commissioner may report the violation to the attorney general, who shall bring suit or quo warranto proceedings for the forfeiture of the corporation's charter and dissolution of the corporation in the district court of any county in which its perpetual care cemetery is operated.

(h)  If a fund is misappropriated by its trustee or is not otherwise handled as required by this chapter, the commissioner may take action against the trustee as provided in Chapter 185, Finance Code.

                                 

Sec. 712.0442.  Pattern Of Wilful Disregard.  
(a)  If, after a hearing conducted as provided by Chapter 2001, Government Code, the trier of fact finds that a violation of this chapter or a rule of the Finance Commission of Texas establishes a pattern of wilful disregard for the requirements of this chapter or rules of the finance commission, the trier of fact shall recommend to the commissioner that the maximum administrative penalty permitted under Section 712.0441 be imposed on the person committing the violation or that the commissioner cancel or not renew the person's permit under Chapter 154, Finance Code, if the person holds such a permit.

(b)  For the purposes of this section, violations corrected as provided by Section 712.0441 may be included in determining whether a pattern of wilful disregard for the requirements of this chapter or rules of the finance commission exists.

                                 

Sec. 712.048.  Criminal Penalties.  
(a)  A person who is an individual, firm, association, corporation, or municipality, or an officer, agent, or employee of an individual, firm, association, corporation, or municipality, commits an offense if the person sells, offers to sell, or advertises for sale an interment right in a plot and, before a fund is established for the cemetery in which the plot is located as provided by this chapter, represents that the plot is under perpetual care.  An offense under this subsection is a Class A misdemeanor.  This subsection does not prevent an aggrieved party or the attorney general from maintaining a civil action for the recovery of damages caused by an injury resulting from an offense under this subsection.

(b)  A person who is an individual, firm, association, corporation, or municipality, or an officer, agent, or employee of an individual, firm, association, corporation, or municipality, commits an offense if the person knowingly defalcates or misappropriates assets of a fund.  An offense under this subsection is punishable as if it were an offense under Section 32.45, Penal Code.

                                 

Subchapter D.  Sale Of Undeveloped Mausoleum Space
                                 

Sec. 712.061.  Offer And Sale Of Undeveloped Mausoleum Space.  
(a)  A corporation may not directly or indirectly sell or offer for sale an undeveloped mausoleum space unless before the sale or offer the corporation:

(1)  establishes a preconstruction trust as provided by Section 712.063 or executes and submits a performance bond payable to the commissioner as provided by Section 712.067; and

(2)  submits a written notice to the commissioner as required by Subsection (b).

(b)  The written notice to the commissioner must set forth:

(1)  the date the corporation anticipates that sales of undeveloped mausoleum spaces will begin;

(2)  a copy of the sales contract proposed for use that complies with Section 712.066;

(3)  if the corporation establishes a preconstruction trust as provided by Section 712.063, a copy of the executed preconstruction trust agreement that complies with this subchapter and identifies the preconstruction trustee;

(4)  if the corporation submits a performance bond payable to the commissioner as provided by Section 712.067, the executed, original performance bond in the amount required by Section 712.067 and documentation supporting the corporation's computation of that amount; and

(5)  other information the commissioner reasonably requires to properly administer and enforce this subchapter.

(c)  At any time before beginning construction of the mausoleum or mausoleum section in which undeveloped mausoleum spaces are being sold, a corporation that has established a preconstruction trust may substitute a performance bond that meets the requirements of Section 712.067.  On acceptance of the performance bond by the commissioner, the corporation may terminate and withdraw all proceeds deposited in the preconstruction trust.

                                 

Sec. 712.062.  Deposits To Fund.  
This subchapter does not affect the corporation's obligation to make deposits to its fund as provided in Subchapter B.

                                 

Sec. 712.063.  Preconstruction Trust.  
(a)  Except as provided by Section 712.067, a corporation that intends to directly or indirectly sell or offer for sale undeveloped mausoleum spaces shall establish a preconstruction trust by written declaration and agreement appointing  as preconstruction trustee a financial institution with trust powers that is located in this state.

(b)  The corporation shall deposit in the preconstruction trust an amount equal to at least 40 percent of all proceeds received directly or indirectly from the sale of undeveloped mausoleum spaces, not including interest, finance charges, sales taxes, credit life insurance premiums, or deposits to the corporation's fund required by Section 712.029(c).

(c)  On application, the commissioner may authorize a corporation to deposit less than the amount required by Subsection (b) if the corporation demonstrates to the reasonable satisfaction of the commissioner that:

(1)  the sales projections of the corporation are prudent and based on reasonable assumptions;

(2)  the projected cost of construction is objectively determined based on documentation similar to that required by Section 712.067(b); and

(3)  the amount of money projected to be deposited in the preconstruction trust under the proposed lesser amount will equal or exceed 120 percent of the cost of constructing the mausoleum or mausoleum section.

(d)  The corporation shall deposit the required amount into the preconstruction trust on or before the 30th day after the end of the month in which payment is received.  At the time of making a deposit, the corporation shall furnish to the preconstruction trustee the name of each payor and the amount of payment on each account for which the deposit is being made.  A contract between the corporation and an agent or third party developer may not restrict or waive the corporation's primary liability for making the deposits required by this section.

(e)  The preconstruction trustee may commingle deposits received if the accounting records accurately establish a separate account for each contract and reflect the amounts deposited and the income and loss allocable to each contract.

(f)  Money in a preconstruction trust may be invested only in:

(1)  demand deposits, savings accounts, certificates of deposit, or other accounts in financial institutions if the amounts deposited in those accounts are fully covered by federal deposit insurance or otherwise fully secured by a separate fund of securities in the manner provided by Section 184.301, Finance Code;

(2)  marketable notes, bonds, evidences of indebtedness, or obligations with a term to maturity of five years or less and:

(A)  issued by the United States or an instrumentality of the United States; or

(B)  the principal and interest of which are guaranteed by the full faith and credit of the United States; and

(3)  a mutual fund the portfolio of which consists wholly of investments permitted by Subdivisions (1) and (2).

(g)  The preconstruction trustee may withdraw money from earnings on a preconstruction trust for the purpose of paying reasonable and necessary costs of operation of the preconstruction trust, including trustee or depository fees and expenses, and any special examination fees due to the department related to an examination of the preconstruction trust that is not incidental to examination of the corporation's fund.  With the department's prior approval, the corporation may withdraw money from earnings on a preconstruction trust to pay any tax incurred because of the existence of the preconstruction trust.

(h)  The preconstruction trust and the preconstruction trustee are governed by Subtitle B, Title 9, Property Code.
                                 

Sec. 712.064.  Construction; Default.  
(a)  The corporation shall start construction of the mausoleum or mausoleum section in which sales or reservations for sale of undeveloped mausoleum spaces are being made on or before a date that is 48 months after the date of the first of those sales or reservations and shall complete construction on or before a date that is 60 months after the date of the first of those sales or reservations.  The commissioner may grant extensions for good cause shown.

(b)  If construction of a mausoleum or mausoleum section related to an undeveloped mausoleum space has not begun or been completely constructed by the applicable time specified by Subsection (a), on the written request of the buyer, the corporation and the preconstruction trustee shall, on or before the 30th day after the date of the buyer's request, refund the entire amount paid for the undeveloped mausoleum space plus, if the corporation established a preconstruction trust, net income earned on that portion of the money deposited in the preconstruction trust.  The corporation is liable to a buyer for any portion of the purchase price paid for undeveloped mausoleum spaces that was not deposited in the preconstruction trust.

                                 

Sec. 712.065.  Release Of Trust Funds To Corporation.  
(a)  On completion of construction of a mausoleum or mausoleum section subject to this subchapter, the corporation may withdraw all money deposited in the preconstruction trust and the net income earned on the money after submitting to the preconstruction trustee a sworn affidavit of completion executed by an officer or agent of the corporation on a form prescribed by the department.

(b)  During construction of the mausoleum or mausoleum section containing the undeveloped mausoleum spaces, the corporation may periodically withdraw from the preconstruction trust an amount equal to the previously unreimbursed cost of performed labor or delivered materials after submitting to the preconstruction trustee a sworn affidavit of expenditures for construction cost executed by an officer or agent of the corporation on a form prescribed by the department.

(c)  If the corporation delivers a completed mausoleum space acceptable to the buyer in lieu of the undeveloped mausoleum space purchased, the corporation may withdraw all money deposited to the preconstruction trust for that buyer and related income earned on the money after submitting to the preconstruction trustee a sworn affidavit of performance executed by an officer or agent of the corporation on a form prescribed by the department.

(d)  The corporation shall maintain copies of the affidavits required by this section for examination by the department.

                                 

Sec. 712.066.  Contract Disclosures.  
(a)  A sales contract for an undeveloped mausoleum space, whether in English or Spanish, must inform the buyer:

(1)  that the buyer by written notice may cancel the contract for the failure of the corporation or its agent or contractor to construct the mausoleum or mausoleum section containing the undeveloped mausoleum space within the time limits specified by Section 712.064(a) and receive a refund of the entire amount paid under the contract for the undeveloped mausoleum space plus, if the corporation established a preconstruction trust, net income earned on that portion of the money deposited in the preconstruction trust, as provided by Section 712.064(b);

(2)  of the options available under a fully paid contract in the event that the person to be interred in the undeveloped mausoleum space dies before completion of the related mausoleum or mausoleum section, which may include an option to:

(A)  select a replacement mausoleum space or other interment that is acceptable to the buyer or buyer's representative; or

(B)  elect temporary interment of the human remains or cremated remains in an existing mausoleum space until the undeveloped mausoleum space is completed, at which time the corporation shall disinter and reinter the human remains or cremated remains at no additional charge; and

(3)  if the corporation does not offer a temporary interment option and the buyer does not accept a replacement mausoleum space or other interment, that the buyer or the buyer's representative by written notice may cancel the contract and receive a refund of the entire amount paid under the contract for the undeveloped mausoleum space plus, if the corporation established a preconstruction trust, net income earned on that portion of the money deposited in the preconstruction trust, as provided by Section 712.064(b).

(b)  A corporation's sales contract for undeveloped mausoleum space must comply with applicable regulations of the Federal Trade Commission, including 16 C.F.R. Section 433.2, with respect to a contract payable in installments.

(c)  Required notices to buyers must be written in plain language designed to be easily understood by the average consumer and be printed in an easily readable font and type size.

                                 

Sec. 712.067.  Bond In Lieu Of Preconstruction Trust.  
(a)  In lieu of establishing the preconstruction trust required by Section 712.063, a corporation may execute and submit a bond issued by a surety company authorized to do business in this state and reasonably acceptable to the commissioner.  The bond must be payable to the commissioner and conditioned on the faithful performance of the contracts for sale of undeveloped mausoleum spaces.

(b)  The amount of the bond must equal or exceed 120 percent of the cost of construction of the related mausoleum or mausoleum section. The cost of construction of the mausoleum or mausoleum section must be based on:

(1)  estimates of the design architect and two or more bids for the construction from qualified contractors authorized to do business in this state;

(2)  the actual cost of construction set forth in an executed contract with a qualified contractor authorized to do business in this state; or

(3)  if the corporation intends to construct the mausoleum or mausoleum section itself, an amount equal to 120 percent of the estimated cost of construction, including direct and allocated labor and material costs.

(c)  At any time before beginning construction of the mausoleum or mausoleum section in which undeveloped mausoleum spaces are being sold, a corporation that has submitted a performance bond may establish a preconstruction trust that meets the requirements of Section 712.063.  On acceptance of the substituted preconstruction trust by the commissioner, the corporation may terminate and withdraw the previously submitted performance bond.

                                 

Sec. 712.068.  Reports.  
On or before the date the corporation's annual statement of funds is due as required by Section 712.041, the corporation shall cause the preconstruction trustee to file with the department, in the form prescribed by the department, a full and true statement regarding the activities of any preconstruction trust that was subject to this subchapter at any time during the preceding calendar year.

Chapter 713. Local Regulation Of Cemeteries
                                 

Subchapter A. Municipal Regulation Of Cemeteries
                                 

Sec. 713.001.  Municipal Cemetery Authorized.  
The governing body of a municipality may:

(1)  purchase, establish, and regulate a cemetery;  and

(2)  enclose and improve a cemetery owned by the municipality.

                                 

Sec. 713.002.  Local Trust For Cemetery.  
(a)  A municipality that owns or operates a cemetery or has control of cemetery property may act as a permanent trustee for the perpetual maintenance of the lots and graves in the cemetery.

(b)  To act as a trustee, a majority of the municipality's governing body must adopt an ordinance or resolution stating the municipality's willingness and intention to act as a trustee.  When the ordinance or resolution is adopted and the trust is accepted, the trust is perpetual.

                                 

Sec. 713.003.  Local Authority To Receive Gifts;  Deposits For Care;  Certificates. 
 (a)  A municipality that is a trustee for the perpetual maintenance of a cemetery may adopt reasonable rules to receive a gift or grant from any source and to determine the amount necessary for permanent maintenance of a grave or burial lot, including a family lot.

(b)  A municipality that is a trustee for any person shall accept the amount the municipality requires for permanent maintenance of a grave or burial lot on behalf of that person or a decedent.

(c)  The municipality's acceptance of the deposit is a perpetual trust for the designated grave or burial lot.

(d)  On acceptance of the deposit, the municipality's secretary, clerk, or mayor shall issue a certificate in the name of the municipality to the trustee or depositor.  The certificate must state:

(1)  the depositor's name; 

(2)  the amount and purpose of the deposit; 

(3)  the location, as specifically as possible, of the grave, lot, or burial place to be maintained;  and

(4)  other information required by the municipality.

(e)  An individual, association, foundation, or corporation that is interested in the maintenance of a neglected cemetery in a municipality's possession and control may donate funds to the perpetual trust fund to beautify and maintain the entire cemetery or burial grounds generally.

                                 

Sec. 713.004.  Use Of Funds.  
(a)  A municipality may invest and reinvest deposits under this subchapter in interest-bearing bonds or governmental securities.

(b)  The principal of the funds must be kept intact as a principal trust fund, and the fund's trustee may not use those funds.

(c)  The income or revenue of the fund must be used for the maintenance and care in a first-class condition of the grave, lot, or burial place for which the funds are donated.  Income or revenue that is more than the amount necessary to faithfully accomplish the trust may be used, in the discretion of the trustee, to beautify the entire cemetery or burial grounds generally.

                                 

Sec. 713.005.  Deposit Records.  
(a)  A municipality that acts as a trustee under this subchapter shall maintain a permanent, well-bound record book including, for each deposit made:

(1)  the name of the depositor, listed in alphabetical order; 

(2)  the purpose and amount of the deposit; 

(3)  the name and location, as specifically as possible, of the grave, lot, or burial place to be maintained; 

(4)  the condition and status of the trust imposed;  and

(5)  other information required by the municipality.

(b)  A certificate holder under this subchapter may, on payment of the proper cost or recording fee, record the certificate in the deed records of the county in which the cemetery is located.  The county clerk shall file, index, and record the certificate in the deed records of that county.

                                 

Sec. 713.006.  Tax.  
(a)  A municipality acting as a trustee for a cemetery may include in the municipality's annual budget an amount considered necessary for cemetery maintenance.

(b)  The municipality may impose a tax on all property in the municipality in an amount not exceeding five cents for each $100 valuation of the property for maintenance of the cemetery, regardless of whether the cemetery is located inside or outside the municipal limits.

                                 
Sec. 713.007.  Appointment Of Successor Trustee.  
The district judge of the county in which the cemetery is located shall appoint a suitable successor or trustee to faithfully execute a trust in accordance with this subchapter if the municipality renounces a trust assumed under this subchapter or fails to act as its trustee and:

(1)  the occasion demands the appointment;  or

(2)  a vacancy occurs.

                                 

Sec. 713.008.  Termination Of Municipal Trust By Certain Municipalities.  
The governing body of a municipality in a county with a population of at least 128,000 but not more than 300,000 may abolish the municipality's perpetual trust fund for a cemetery and use the fund, including both principal and interest, for permanent improvements to the cemetery.

                                 

Sec. 713.009.  Local Possession And Control Of Unkept Or Abandoned Cemetery. 
(a)  Except as provided by Subsection (i), a municipality with a cemetery inside the municipality's boundaries or extraterritorial jurisdiction may, by resolution, take possession and control of the cemetery on behalf of the public if the cemetery threatens or endangers public health, safety, comfort, or welfare.

(b)  If a municipality does not take possession and control of a cemetery under Subsection (a) or acts to take possession and control but does not perform the work required by Subsections (d), (e), and (f), a district court on petition of a resident of the county in which the cemetery is located shall by order appoint a willing nonprofit corporation organized under the Texas Non-Profit Corporation Act (Article 1396-1.01 et seq., Vernon's Texas Civil Statutes) to act in place of the municipality to protect the public health, safety, comfort, and welfare.  The district court and the nonprofit corporation must comply with the requirements of Chapter 715 in assuming responsibility for the cemetery.

(c)  In accordance with Chapter 715, a district court appointing a nonprofit corporation has continuing jurisdiction to monitor and review the corporation's operation of the cemetery.  The court may, on its own motion, revoke the appointment and appoint another willing nonprofit corporation without the necessity of another petition.  The court shall review the subsequent appointment if a county resident petitions for review of the appointment.

(d)  A resolution of the municipality or an order of the court under this section must specify that, not later than the 60th day after the date of giving notice of a declaration of intent to take possession and control, the municipality or corporation, as appropriate, shall present a plan to:

(1)  remove or repair any fences, walls, or other improvements;

(2)  straighten and reset any memorial stones or embellishments that are a threat or danger to public health, safety, comfort, or welfare; and

(3)  take proper steps to restore and maintain the premises in an orderly and decent condition.

(e)  The notice must be given by mail to all persons shown by the records in the county clerk's office to have an interest in the cemetery, to the Texas Historical Commission, and to all interested persons by publication in a newspaper of general circulation in the municipality.

(f)  After taking the action described by Subsection (d), the municipality or corporation shall continue to maintain the cemetery so that it does not endanger the public health, safety, comfort, or welfare.  Additional burial spaces may not be offered for sale.

(g)  A cemetery in the possession and control of a municipality or corporation under this section must remain open to the public.

(h)  A municipality or an officer or employee of the municipality is not civilly or criminally liable for acts performed in the good faith administration of this section.

(i)  This section does not apply to:

(1)  a perpetual care cemetery incorporated under the laws of this state;  or

(2)  a private family cemetery.

                                 

Sec. 713.010.  Private Care Of Graves.  
This subchapter does not affect the right of a person who has an interest in a grave or burial lot, or who is related within the fifth degree by affinity or consanguinity, as determined under Chapter 573, Government Code, to, or is a direct descendant of, a decedent interred in the cemetery, to beautify or maintain a grave or burial lot individually or at the person's own expense in accordance with reasonable municipal rules.

                                 

Sec. 713.011.  Maintenance Of Municipal Cemeteries.  
(a)  A municipality that operates or has jurisdiction over a public cemetery shall maintain the cemetery in a condition that does not endanger the public health, safety, comfort, or welfare.

(b)  A municipality's responsibility to maintain a cemetery under this section includes:

(1)  repairing and maintaining any fences, walls, buildings, roads, or other improvements;

(2)  leveling or straightening markers or memorials;

(3)  properly maintaining lawns, shrubbery, and other plants;

(4)  removing debris, including dead flowers and deteriorated plastic ornaments; and

(5)  promptly restoring gravesites following an interment.

                                 

Subchapter B. County Regulation Of Cemeteries
                                 

Sec. 713.021.  County Trust For Cemetery.  
A commissioners court by resolution may establish a perpetual trust fund to provide maintenance for a neglected or unkept public or private cemetery in the county.  The commissioners court shall appoint the county judge as trustee for the fund.

                                 

Sec. 713.022.  Gifts For Maintenance Of Cemetery.  
(a)  A trustee for a county perpetual trust fund may adopt reasonable rules to receive a gift or grant from any source and to determine the amount necessary for permanent maintenance of the cemetery.

(b)  A person who is interested in the maintenance of a neglected or unkept public or private cemetery in the county may make a gift to the trust fund for maintenance of the cemetery.

(c)  The trustee's acceptance of the gift is a perpetual trust for the maintenance of the cemetery.

(d)  On acceptance of the gift, the trustee shall instruct the county treasurer to issue a certificate to the donor.  The certificate must state:

(1)  the amount and purpose of the gift;  and

(2)  other information determined necessary by the trustee.

                                 

Sec. 713.023.  Use Of Funds.  
(a)  The trustee may invest the fund in interest-bearing bonds or federal, state, or local government securities.

(b)  The principal of the fund must be kept intact as a permanent principal trust fund.

(c)  The income or revenue of the fund may be used only for maintenance of a neglected or unkept public or private cemetery in the county.

                                 

Sec. 713.024.  Appointment Of Successor Trustee.  
If a county judge who is acting as a trustee under this subchapter vacates the office or renounces the trust, the district judge shall appoint a person, other than a county commissioner, as successor trustee to execute the trust.

                                 

Sec. 713.025.  Private Care Of Graves.  
This subchapter does not affect the right of a person to maintain a grave or burial lot in a cemetery if the person:

(1)  has an interest in the grave or burial lot; or

(2)  is related within the fifth degree by affinity or consanguinity, as determined under Chapter 573, Government Code, to, or is a direct descendant of, a decedent interred in a cemetery maintained by a trustee under this subchapter.

                                 

Sec. 713.026.  Use Of Public Funds And Property Prohibited;  Exceptions.  
(a)  Except as provided by Sections 713.027 and 713.028, a trustee of a fund established under this subchapter or a member of the commissioners court or any other elected county officer may not pay or use public funds or county employees, equipment, or property to maintain a neglected or unkept public or private cemetery.

(b)  Subsection (a) does not apply to a county if:

(1)  the county owned the cemetery from September 1, 1976, through January 1, 1979;  or

(2)  the county used county funds, employees, equipment, or property to maintain a county-owned cemetery during 1976.

(c)  A county described by Subsection (b)(1) or (2) may continue to own the cemetery or to provide maintenance for the cemetery that qualified the county for the exception if the county files with the secretary of state a certified copy of a commissioners court order certifying that the county qualifies to own or maintain a cemetery under this section. The order must be kept in a register entitled "County-Owned and -Operated Cemeteries."

                                 

Sec. 713.027.  Cemetery Owned By County Of 8,200 Or Less.  
(a)  A county with a population of 8,200 or less may own, operate, and maintain a cemetery and sell the right of burial in the cemetery.

(b)  The sale of the right of burial is exempt from the requirements of Sections 263.001-263.006, Local Government Code.

(c)  Revenue received from the sale of the right of burial may be used to purchase additional land for cemetery purposes and for maintenance of county cemetery property.

(d)  The commissioners court of the county may spend money in the general fund to maintain a public cemetery in the county and may dedicate not more than one-eighth of the maximum allowable tax levy for that purpose.

(e)  The commissioners court of the county serves as the county cemetery board and shall manage cemetery property.

                                 

Sec. 713.028.  County Care Of Cemetery Older Than 50 Years.  
(a)  For purposes of historical preservation or public health, safety, or welfare, a commissioners court may use public funds, county employees, county inmate labor as provided by Article 43.10, Code of Criminal Procedure, and county equipment to maintain a cemetery that has a grave marker more than 50 years old.

(b)  This section does not apply to a perpetual care cemetery or a cemetery maintained by a religious or fraternal organization.

(c)  At the discretion of the commissioners court, a county may permit the use of public funds, county employees, county inmate labor as provided by Article 43.10, Code of Criminal Procedure, and county equipment to open and close graves in a cemetery described by Subsection (a). 

                                 

Sec. 713.029.  County Authority To Purchase Burial Grounds For Veterans.  
(a)  A commissioners court may purchase burial grounds to be used exclusively for the burial of honorably discharged persons who:

(1)  have served in the United States armed forces during a war in which the United States participated;  and

(2)  die without leaving sufficient means to pay funeral expenses.

(b)  A commissioners court may not purchase burial grounds under this section if there is a national military cemetery or other military plot in the county in which honorably discharged veterans of the United States armed forces may be buried free of charge.

Chapter 714. Miscellaneous Provisions Relating To Cemeteries
                                 

Sec. 714.001.  Depth Of Graves;  Criminal Penalty.  
(a)  The body of a decedent may not be buried in a manner so that the outside top surface of the container of the body is:

(1)  less than two feet below the surface of the ground if the container is not made of an impermeable material;  or

(2)  less than 1-1/2 feet below the surface of the ground if the container is made of an impermeable material.

(b)  The governing body of a political subdivision of this state may, because of subsurface soil conditions or other relevant considerations, permit, by ordinance or rule, burials in that political subdivision at a shallower depth than that required by Subsection (a).

(c)  This section does not apply to burials in a sealed surface reinforced concrete burial vault.

(d)  A person commits an offense if the person buries the body of a decedent in violation of this section or in violation of an ordinance or rule adopted under this section.

(e)  An offense under this section is a misdemeanor punishable by a fine of not less than $100 or more than $200.

                                 

Sec. 714.002.  Limitation On Location Of Feed Or Slaughter Pens Near Cemetery. 
 (a)  The maintenance or location of a feed pen for hogs, cattle, or horses, a slaughter pen, or a slaughterhouse 500 feet or nearer to an established cemetery in a county with a population of at least 525,000 is a nuisance.

(b)  The cemetery owner or a lot owner may bring suit to abate the nuisance and to prohibit its continuance.  If a nuisance under this section exists or is threatened, the court shall grant a permanent injunction against the person responsible for the nuisance.

                                 

Sec. 714.003.  Abandoned Plots In Private Cemeteries.  
(a)  The ownership or right of sepulture in an unoccupied plot for which adequate perpetual care has not been provided in a private cemetery operated by a nonprofit organization reverts to the cemetery on a finding by a court that the plot is abandoned.  A cemetery may convey title to any plot that has reverted to the cemetery.

(b)  A plot is presumed to be abandoned if for 10 consecutive years an owner or an owner's successor in interest does not:

(1)  maintain the plot in a condition consistent with other plots in the cemetery;  or

(2)  pay any assessments for maintenance charged by the cemetery.

(c)  An owner or an owner's successors in interest may rebut the presumption of abandonment by:

(1)  delivering to the governing body or by filing with the court written notice claiming ownership of or right of sepulture in the plot;  and

(2)  paying the cemetery for any past due maintenance charges on the plot plus interest at the maximum legal rate.

(d)  A notice for rebuttal of a presumption must be given by delivery in person or by prepaid United States mail, properly addressed.  If the notice is mailed, delivery is effective on the date the envelope containing the notice is postmarked.

(e)  The governing body may petition a court of competent jurisdiction for an order declaring that a plot is abandoned if, not later than the 91st day and not earlier than the 120th day before the date the petition is filed, the governing body gives written notice of its claim of the plot to the owner or, if the owner is deceased or his address is unknown, to the owner's known successors in interest.  The notice must be delivered in person or by prepaid United States mail, sent to the last known address of the owner or the owner's successors in interest.

(f)  If after reasonable effort the governing body cannot locate or ascertain the identity of an owner or an owner's successors in interest, the governing body must give the notice required by this section by publishing it once each week for four consecutive weeks in a newspaper of general circulation in the county in which the cemetery is located.

(g)  After deducting reasonable expenses related to the reacquisition and sale of an abandoned plot, including restoration, expenses of the sale, court costs and legal fees, a cemetery shall deposit the balance of the funds from the sale of the plot into an account to be used for the care of the cemetery.

(h)  This section prevails over Sections 711.035, 711.036, 711.038, 711.039, and 711.040 to the extent of any conflict.

(i)  In this section:

(1)  "Governing body" means the person in a nonprofit organization responsible for conducting a cemetery business.

(2)  "Nonprofit organization" means an organization described by Section 501(c)(13), Internal Revenue Code of 1986 (26 U.S.C. Section 501(c)(13)).

(3)  "Plot" means a grave space in a cemetery that has not been used to inter human remains.

(4)  "Private cemetery" means a cemetery that is not owned or operated by the United States, this state, or a political subdivision of this state, but is owned and operated by a nonprofit organization.

                                 

Sec. 714.004.  Removal Of Remains From Abandoned Cemetery In County Of At Least 525,000.  
(a)  If an abandoned and neglected cemetery in a county with a population of at least 525,000 for which no perpetual care and endowment fund has been regularly and legally established is abated as a nuisance, the court abating the nuisance and enjoining its continuance or the governing body of the municipality in which the cemetery is located may authorize the removal of all bodies, monuments, tombs, and other similar items from the cemetery to a perpetual care cemetery as defined by Section 711.001.

(b)  If there is no perpetual care cemetery in the county that under its rules permits the interment of the bodies of the persons that are to be removed, the bodies, monuments, tombs, and other similar items may be removed to a nonperpetual care cemetery that has provided for assessments for the cemetery's future care.

Chapter 715. Certain Historic Cemeteries
                                 

Sec. 715.001.  Definitions.  
In this chapter:

(1)  "Burial park," "cemetery purposes," "crematory," "mausoleum," and "plot" have the meanings assigned by Section 711.001.

(2)  "Cemetery" means a place that is used for interment, including a graveyard, burial park, or a mausoleum located on the grounds of a graveyard or burial park.

(3)  "Nonprofit corporation" means a corporation not for profit subject to the provisions of the Texas Non-Profit Corporation Act (Article 1396-1.01, et seq., Vernon's Texas Civil Statutes).

                                 

Sec. 715.002.  Petition Of Nonprofit Corporation.  
A nonprofit corporation organized under this chapter to restore, operate, and maintain a historic cemetery may petition the district court of the county in which the cemetery is located to authorize the nonprofit corporation to restore, operate, and maintain the cemetery.

                                 

Sec. 715.003.  Parties To Action.  
An action commenced under this chapter shall be brought by the incorporators of the nonprofit corporation on behalf of the nonprofit corporation.  The necessary parties to the action on which citation shall be served under Section 715.006 are:

(1)  the record owners of the real property comprising the historic cemetery;

(2)  the owners of plots in the cemetery, who may be designated as a class in the petition;

(3)  the Texas Historical Commission;  and

(4)  the Texas Funeral Service Commission.

                                 

Sec. 715.004.  Contents Of Petition.  
(a)  A petition filed by a nonprofit corporation under this chapter must contain a legal description of the real property comprising the historic cemetery and must aver to the court that:

(1)  the nonprofit corporation, through its members and incorporators, has a religious, ethnic, historic, or cultural relationship to the cemetery;

(2)  the cemetery was established more than 75 years before the date the action was commenced;

(3)  a viable organization of plot owners of the cemetery does not exist;  and

(4)  the cemetery threatens or endangers the public health, safety, comfort, or welfare.

(b)  The petition must be accompanied by the written plan described by Section 715.005.

                 
Sec. 715.005.  Written Plan.  
(a)  The written plan accompanying the nonprofit corporation's petition must include:

(1)  a description of the actions to be taken by the nonprofit corporation to restore, operate, and maintain the historic cemetery, which must include:

(A)  repair of any fences;

(B)  straightening, leveling, and resetting of memorials or embellishments in the cemetery that are a threat or danger to the public health, safety, comfort, or welfare;

(C)  taking proper steps to restore and continuously operate and maintain the cemetery in an orderly and decent fashion that does not endanger the public health, safety, comfort, or welfare;

(D)  restoration of damaged memorials; and

(E)  restoration and maintenance of cemetery elements as defined by Section 711.001;

(2)  the anticipated costs of the actions described under Subdivision (1);

(3)  the time that the actions described by Subdivision (1) will be commenced and the time that it is anticipated the actions will be completed;

(4)  a description of the actions to be taken by the nonprofit corporation for the proper conduct of its business and for the protection of the cemetery and the principles, plans, and ideals on which the cemetery was established;

(5)  the percentage of the total purchase price of each plot in the cemetery sold and conveyed by the nonprofit corporation to be deposited in the trust fund established under Section 715.011, which must be at least 10 percent of the total purchase price of the plot; and

(6)  a description of the records to be maintained by the nonprofit corporation, including records regarding:

(A)  the sale of plots in the cemetery;

(B)  the interments in the cemetery;

(C)  the total purchase price received from the sale of each plot in the cemetery;

(D)  the percentage of the total purchase price of each plot in the cemetery deposited in the trust fund established under Section 715.011; and

(E)  the income received by the nonprofit corporation from the trust fund established under Section 715.011 and the manner in which the income is used by the nonprofit corporation for the maintenance and care of the cemetery.

(b)  After the written plan is filed, the court may require that the nonprofit corporation modify the plan to include other matters specified by the court.

                                 

Sec. 715.006.  Service Of Citation.  
(a)  Before the 31st day after the date an action is commenced by a nonprofit corporation under this chapter, the nonprofit corporation shall cause citation to be issued and served by certified mail, return receipt requested, on:

(1)  the record owners of the real property comprising the cemetery at their last known addresses;
(2)  the owners of plots in the cemetery at their last known addresses;

(3)  the Texas Historical Commission at its office in Austin, Texas;

(4)  the Texas Funeral Service Commission;  and

(5)  the county auditor of the county in which the cemetery is located.

(b)  The citation must be accompanied by a copy of the petition.

(c)  If the address or identity of a plot owner is not known and cannot be ascertained with reasonable diligence, service by publication shall be made on the plot owner by publishing notice at least three times in a newspaper of general circulation in the county in which the cemetery is located.  If there is not a newspaper of general circulation in the county in which the cemetery is located, the notice may be published in a newspaper of general circulation in an adjoining county.

                                 

Sec. 715.007.  Hearing.  
(a)  Not later than the 90th day after the date the petition is filed, the court shall hold a hearing on the petition.

(b)  Notice of the hearing shall be given by the nonprofit corporation to the parties listed in Section 715.003 not later than the 30th day before the date of the hearing.

(c)  The notice shall be given in the manner prescribed by Section 715.006 for service of citation.

(d)  At the hearing, each of the parties listed in Section 715.003 shall be given an opportunity to be heard by the court and to answer the petition of the nonprofit corporation.

                                 

Sec. 715.008.  Court Order.  
(a)  The court shall issue an order authorizing the nonprofit corporation to restore, operate, and maintain the cemetery if the court finds that:

(1)  the facts stated in the petition filed by a nonprofit corporation under this chapter are true and correct;

(2)  the written plan accompanying the petition demonstrates the nonprofit corporation's ability to restore, operate, and maintain the historic cemetery in accordance with this chapter;  and

(3)  authorizing the nonprofit corporation to restore, operate, and maintain the cemetery is in the best interest of the public.

(b)  The written plan must be incorporated in the court's order.

(c)  The court's order is binding on all parties to the action.

(d)  The court retains continuing jurisdiction to monitor and review compliance with the court's order.

                                 

Sec. 715.009.  Nonprofit Corporation.  
(a)  The members of a nonprofit corporation authorized to restore, operate, and maintain a historic cemetery are the plot and property owners of the cemetery.

(b)  Each plot owner may exercise the rights and privileges of a member of the nonprofit corporation without regard to whether the plot owner acquired the plot before or after the nonprofit corporation was organized.

                                 

Sec. 715.010.  Organizational Meeting.  
(a)  A nonprofit corporation authorized to restore, operate, and maintain a historic cemetery shall, not later than the 10th day after the date of the order of the court under Section 715.008:

(1)  publish notice of the time and place of the organizational meeting of the members of the nonprofit corporation in a newspaper having general circulation in the county in which the cemetery is located or, if there is no newspaper of general circulation in the county in which the cemetery is located, in a newspaper of general circulation in an adjoining county;  and

(2)  post written notice of the time and place of the meeting at the cemetery.

(b)  The notice published under Subsection (a)(1) must be published not later than the 30th day before the date of the meeting and repeated twice before the date of the meeting.  The notice may not be published more than once a week.

(c)  The written notice posted under Subsection (a)(2) must be posted not later than the 30th day before the date of the hearing and must remain posted until the date of the hearing.

(d)  At the organizational meeting of the members of a nonprofit corporation authorized to restore, operate, and maintain a historic cemetery, a majority of the members present and voting at the meeting shall elect a board of directors of the nonprofit corporation.  Directors and officers are not required to be members of the nonprofit corporation.

                                 

Sec. 715.011.  Powers And Duties Of Nonprofit Corporation;  Trust Fund.  
(a)  A nonprofit corporation authorized to restore, operate, and maintain a historic cemetery may divide cemetery property into lots and subdivisions for cemetery purposes and charge reasonable assessments on the property for the purposes of general improvement and maintenance of the cemetery.

(b)  The nonprofit corporation may sell and convey the exclusive right of sepulture in any unsold plot in the cemetery if, before the sale and conveyance of any right of sepulture, the nonprofit corporation establishes a trust fund to provide for the perpetual maintenance of the cemetery.

(c)  The county auditor of the county in which the cemetery is located shall act as the trustee of the trust fund.

(d)  The nonprofit corporation shall deposit in the trust fund the amount required under the written plan incorporated in the court's order not later than the 20th day after the last day of the month in which the total purchase price of a plot has been paid in full.

(e)  The nonprofit corporation shall file a monthly statement with the county auditor, signed by the president and secretary of the nonprofit corporation, that verifies that all funds required to be deposited in the trust fund during the preceding month have been deposited in the trust fund and that any income disbursed from the trust fund during the preceding month was used by the nonprofit corporation for the maintenance and care of the cemetery.

(f)  The principal of a trust fund established under this section may not be reduced voluntarily, and it must remain inviolable.

(g)  The trust fund and the trustee are governed by Title 9, Property Code.

(h)  The trustee may receive and hold as part of the trust fund any property contributed as a gift or grant to the trust fund for the perpetual maintenance of the historic cemetery.

(i)  The income of the trust fund may be applied in the manner the directors of the nonprofit corporation determine to be for the best interest of the cemetery and may be used only for the maintenance and care of the cemetery.

(j)  A district court of the county in which the historic cemetery is located shall appoint a suitable successor trustee of a trust fund established under this section if the county auditor resigns the position of trustee of the trust fund or fails to act as its trustee.

(k)  The county auditor or other person who acts as the trustee of a trust fund established under this section is not civilly or criminally liable for acts performed in the good faith administration of the trust fund.

                                 

Sec. 715.012.  Crematory Prohibited.  
A nonprofit corporation authorized to restore, operate, and maintain a cemetery under this chapter may not construct, establish, or maintain a crematory.

Sec. 715.013.  Adjacent Or Contiguous Cemetery.  
A nonprofit corporation authorized to restore, operate, and maintain a historic cemetery may not acquire land for cemetery purposes that is adjacent or contiguous to the cemetery unless the adjacent or contiguous land is operated as a perpetual care cemetery under Chapter 712.  The nonprofit corporation may not petition the district court of the county in which the cemetery is located to remove the dedication with respect to all or any portion of the cemetery.

                                 

Sec. 715.014.  Cemetery Open To Public.  
A historic cemetery restored, operated, and maintained by a nonprofit corporation under this chapter must remain open to the public.

                                 

Sec. 715.015.  Exemption.  
This chapter does not apply to:

(1)  a perpetual care cemetery;  or

(2)  a family cemetery.

Chapter 716. Crematories
                                 

Subchapter A. General Provisions
                                 

Sec. 716.001.  Definitions. 
In this chapter:

(1)  "Authorizing agent" means a person authorized to dispose of a decedent's remains under Section 711.002.

(2)  "Cemetery" has the meaning assigned by Section 711.001.

(3)  "Commission" means the Texas Funeral Service Commission.

(4)  "Cremated remains" means the recoverable human remains after the completion of the cremation process.  The term may include the residue of any nonhuman matter cremated with the deceased human body including casket material, bridgework, eyeglasses, or other material.

(5)  "Cremation" means the irreversible process of reducing human remains to bone fragments through direct flame, extreme heat, and evaporation.  The term may include pulverization, which is the process of reducing identifiable bone fragments after cremation and processing granulated particles by manual or mechanical means.

(6)  "Cremation chamber" means an enclosed retort used exclusively for cremation of human remains.

(7)  "Cremation container" means a casket or other container designed to transport a deceased human body and for placement in a cremation chamber during cremation.

(8)  "Cremation interment container" means a rigid outer container composed of concrete, steel, fiberglass, or similar material used for the ground burial of cremated remains that meets a cemetery's specifications.

(9)  "Crematory" means a structure containing a retort used or intended to be used for cremation of human remains.

(10)  "Crematory establishment" means a business that operates a crematory for which a license is required under Subchapter N, Chapter 651, Occupations Code.

(11)  "Funeral director" has the meaning assigned by Section 651.001, Occupations Code.

(12)  "Funeral establishment" has the meaning assigned by Section 651.001, Occupations Code.

(13)  "Scattering area" means an area designated for scattering cremated remains.  The term includes dedicated cemetery property on which cremated remains may be:

(A)  mixed with or placed on top of soil or ground cover;  or

(B)  commingled and buried in an underground receptacle.

(14)  "Temporary container" means a receptacle composed of cardboard, plastic, or similar material designed to temporarily store cremated remains until the remains are placed in an urn or other permanent container.

(15)  "Urn" means a container designed to permanently store cremated remains.

                                 

Sec. 716.002.  Cremation Rules.  
The commission may adopt rules consistent with this chapter and Chapter 651, Occupations Code, to govern the cremation of human remains.

                                 

Sec. 716.003.  Location Of Crematory.  
(a)  A crematory may be constructed on or adjacent to a perpetual care cemetery or adjacent to a funeral establishment.

(b)  A crematory, other than a crematory registered with the commission on September 1, 2003, must:

(1)  be adjacent to a perpetual care cemetery or funeral establishment;  and

(2)  be owned or operated by the person that owns or operates the perpetual care cemetery or funeral establishment.

(c)  In this section, "adjacent to" means that a part of the property on which the crematory is to be constructed has a common boundary with:

(1)  the perpetual care cemetery or property on which the funeral establishment is located;  or

(2)  a public easement, a utility easement, or a railroad right-of-way that has a common boundary with the perpetual care cemetery or property on which the funeral establishment is located.

                                 

Sec. 716.0035.  Acceptance Of Remains.  
A crematory establishment may accept deceased human remains for refrigeration before it receives authorization to cremate the remains under Subchapter B.

                                 

Sec. 716.004.  Waiting Period For Cremation.  
(a)  A crematory establishment may not cremate human remains within 48 hours of the time of death indicated on a death certificate unless the waiting period is waived in writing by:

(1)  a justice of the peace or medical examiner of the county in which the death occurred;  or

(2)  a court order.

Sec. 716.005.  Crematory Establishment Procedures.  
A crematory establishment may adopt procedures not inconsistent with this chapter for the management and operation of a crematory.

                                 

Sec. 716.006.  Applicability Of Chapter To Other Law.  
This chapter may not be construed to require a funeral director to perform any act not otherwise authorized by other law.

                                 
Subchapter B. Authorization Requirements
                                 

Sec. 716.051.  Cremation Authorization.  
Except as otherwise provided in this chapter, a crematory establishment may not cremate deceased human remains until it receives:

(1)  a cremation authorization form signed by an authorizing agent;  and

(2)  a death certificate or other death record that indicates the deceased human remains may be cremated.

                                 

Sec. 716.052.  Cremation Authorization Form.  
(a)  A cremation authorization form must:

(1)  identify the deceased person and the time and date of death;

(2)  include the name and address of the funeral director or other person that contracted to provide for the cremation;

(3)  identify the authorizing agent and the relationship between the authorizing agent and the deceased person;

(4)  include a statement by the authorizing agent that:

(A)  the authorizing agent has the right to authorize the cremation of the deceased person and is not aware of any person with a superior or equal priority right;  or

(B)  if another person has an equal priority right to authorize cremation, the authorizing agent:

(i)  has made all reasonable efforts but failed to contact that person and believes the person would not object to the cremation;  and

(ii)  agrees to indemnify and hold harmless the funeral establishment and the crematory establishment for any liability arising from performing the cremation without the person's authorization;

(5)  authorize the crematory establishment to cremate the human remains;

(6)  declare that to their knowledge the human remains do not contain a pacemaker or any other material or implant that may potentially be hazardous or cause damage to the cremation chamber or the person performing the cremation;

(7)  include the name of the funeral establishment or other person authorized to receive the cremated remains from the crematory establishment;

(8)  detail the manner of permanent disposition of the cremated remains, if known;

(9)  list any items of value delivered to the crematory establishment along with the human remains and include instructions on the handling of the items;

(10)  specify whether the authorizing agent has arranged for a viewing of the deceased person or service with the deceased person present before cremation and the date and time of the viewing or service;  and

(11)  include the signature of the authorizing agent attesting to the accuracy of all representations contained on the cremation authorization form.

(b)  A cremation authorization form must include a written notice to the authorizing agent that:

(1)  the authorizing agent assumes responsibility for the disposition of the cremated remains;  and

(2)  the crematory establishment may:

(A)  release to the authorizing agent, in person, the cremated remains of the deceased person;

(B)  ship the cremated remains to the authorizing agent if the agent authorizes shipment and provides a shipping address on the authorization form;  or

(C)  dispose of the cremated remains in accordance with this chapter not earlier than the 121st day following the date of cremation if the cremated remains have not been claimed by the authorizing agent.

(c)  A funeral director or other representative of a funeral establishment that contracts to provide for the cremation of deceased human remains must sign the cremation authorization form.

(d)  A crematory establishment shall provide a cremation authorization form to an authorizing agent on request.

                                 

Sec. 716.053.  Delegation Of Cremation Authorization Authority.  
(a)  An authorizing agent may delegate to a representative in writing the authority to execute a cremation authorization form.

(b)  An authorizing agent's written delegation of authority must be notarized and include:

(1)  the name and address of the authorizing agent and the relationship of the authorizing agent to the deceased person;

(2)  the name and address of the representative;  and

(3)  an acknowledgment by the authorizing agent that the representative may serve as the authorizing agent and execute the cremation authorization form.

(c)  A crematory establishment is not liable in a civil action for relying on a cremation authorization form executed by a representative of the authorizing agent to whom authority is delegated in accordance with this section.

                                 

Sec. 716.054.  Exception; Written Directions.  
(a)  This section applies and a cremation authorization form is not required under this chapter if:

(1)  the deceased person has left written directions for the disposition by cremation of the deceased person's human remains as provided by Section 711.002(g); and

(2)  the authorizing agent refuses for any reason to sign a cremation authorization form.

(b)  The crematory establishment may cremate the deceased person's human remains without receipt of a cremation authorization form signed by the authorizing agent if:

(1)  cremation costs are paid; and

(2)  the authorizing agent provides positive written identification that the human remains to be cremated are the human remains of the deceased person.

                                 

Subchapter C. Receipt And Identification Of Remains
Sec. 716.101.  Unidentified Human Remains.  
(a)  Except as provided by Subsection (b), a crematory establishment may not accept for cremation unidentified human remains.

(b)  Notwithstanding any other provision of this chapter, a crematory establishment may accept for cremation unidentified human remains from a county on the order of:

(1)  the county commissioners court; or

(2)  a court located in the county.

                                 

Sec. 716.102.  Receipt Acknowledging Acceptance Of Remains.  
(a)  A crematory establishment shall furnish to a representative of a funeral establishment who delivers deceased human remains to the crematory establishment a receipt that includes:

(1)  the signature and printed name of the representative who delivered the remains;

(2)  the date and time of the delivery;

(3)  the type of cremation container in which the remains were delivered;

(4)  the name of the funeral establishment or other entity that contracted to provide for the cremation;

(5)  the name of the individual who received the human remains on behalf of the crematory;  and

(6)  the name of the deceased person.

(b)  The crematory establishment shall retain a copy of the receipt required by Subsection (a) in the crematory establishment's records.

                                 

Sec. 716.103.  Identification Responsibility Of Crematory.  
(a)  A crematory establishment shall place on the exterior of a cremation container a label with the deceased person's name as provided by the authorizing agent unless the crematory establishment knows the name is incorrect.

(b)  A crematory establishment shall place, with the cremated remains, in the temporary container, urn, or other permanent container, a permanent metal identification disc, bracelet, or other item that can be used to identify the deceased person.

                                 

Sec. 716.104.  Identification Responsibilities Of Funeral Director Or Establishment.  
(a)  Except as provided by Section 716.054, a funeral director or funeral establishment shall provide a signed written statement to a crematory establishment that the human remains delivered to the crematory establishment were positively identified as the deceased person listed on the cremation authorization form by the authorizing agent or a representative of the authorizing agent delegated as provided by Section 716.053.

(b)  An authorizing agent or the delegated representative of the agent may identify a deceased person in person or by photograph.  The authorizing agent may waive the right of identification.                               

Subchapter D. Cremation Procedures               
                 
Sec. 716.151.  Cremation Containers.  
(a)  Human remains must be placed in a cremation container that:

(1)  is made of combustible materials suitable for cremation;

(2)  provides a complete covering of the body;

(3)  is resistant to leakage or spillage;

(4)  is rigid for easy handling;  and

(5)  protects the health and safety of crematory personnel.

(b)  A crematory establishment may not remove human remains from a cremation container and must cremate the cremation container with the human remains.

(c)  Except as provided by this section, a crematory establishment may not:

(1)  require that deceased human remains be placed in a casket before cremation or that remains be cremated in a casket;  or

(2)  refuse to accept for cremation remains that have not been placed in a casket.

                                 

Sec. 716.152.  Cremation Process.  
(a)  A crematory establishment is not required to accept a cremation container that evidences leakage of human body fluids.

(b)  A person other than a crematory establishment employee, the authorizing agent, or representatives delegated as provided by Section 716.053 and approved by the crematory establishment may not be present in a crematory area during:

(1)  the cremation of deceased human remains;  or

(2)  the removal of the remains from the cremation chamber.

(c)  Immediately before placing deceased human remains in a cremation chamber, a crematory establishment employee must verify and remove the identification label from the cremation container and place the label near the cremation chamber control panel until the cremation process is complete.

(d)  To the extent practicable, the crematory establishment shall remove all recoverable cremation residue from the cremation chamber following cremation and pulverize any bone fragments to a particle size of one-eighth inch or less as necessary.  The crematory establishment shall remove and dispose of any other material included with the residue.

                                 

Sec. 716.153.  Simultaneous Cremation.  
(a)  A crematory establishment may not simultaneously cremate the deceased human remains of more than one person in the same cremation chamber unless authorized in writing by the authorizing agent of each deceased person.

(b)  A crematory establishment is not civilly or criminally liable for commingling human remains during cremation if each authorizing agent provides a signed written statement authorizing the simultaneous cremation.

                                 

Sec. 716.154.  Pacemakers.  
(a)  A crematory establishment may not knowingly cremate deceased human remains containing a pacemaker or other potentially hazardous implant.

(b)  An authorizing agent who knows of the existence of a pacemaker or other potentially hazardous implant in deceased human remains shall notify the funeral director and crematory establishment.  The authorizing agent shall ensure that the pacemaker or other potentially hazardous implant is removed from the remains before cremation.

(c)  If an authorizing agent discloses to the funeral director on the cremation authorization form the presence of a pacemaker or other potentially hazardous implant in the deceased human remains, the funeral director shall ensure that the pacemaker or other potentially hazardous implant is removed from the remains before delivering the remains to the crematory establishment.

(d)  An authorizing agent or funeral director that violates Subsection (b) or (c) is liable to the crematory establishment in a civil action for any damages resulting from cremation of the remains containing the pacemaker or other potentially hazardous implant.

                                 

Sec. 716.155.  Temporary Container Or Urn.  
(a)  A crematory establishment shall place the cremated remains with proper identification in a temporary container or urn unless otherwise instructed in writing by the authorizing agent.

(b)  The crematory establishment may not commingle the cremated remains with other cremated remains or include any other object or material in the temporary container or urn unless authorized in writing by the authorizing agent unless otherwise provided by this chapter.

(c)  A crematory establishment shall place a label on a temporary container that:

(1)  discloses the temporary container is not intended for the permanent storage of cremated remains in a niche, crypt, cremation interment container, or interment space;

(2)  includes the deceased person's name;  and

(3)  includes the name of the crematory establishment.

(d)  A crematory establishment shall release all cremated remains to an authorizing agent, a representative delegated as provided by Section 716.053, or an employee of the funeral establishment if the authorizing agent authorized the release on the authorization form.  Any cremated remains that do not fit in a temporary container or urn must be returned to the authorizing agent, representative, or employee in a separate temporary container that meets the requirements of this section.

(e)  A crematory establishment may ship cremated remains only by a method with an internal tracking system that provides a receipt signed by the person accepting delivery.  The outside of the container in which the cremated remains are placed for shipment must display a label that includes:

(1)  the deceased person's name;

(2)  the name of the crematory establishment;  and

(3)  a warning that the container is temporary, if a temporary container is used.

                                 

Sec. 716.156.  Release Of Remains.  
(a)  A crematory establishment shall:

(1)  release the cremated remains to a representative of the funeral establishment that delivered the deceased human remains to the crematory establishment;

(2)  release the cremated remains to the person authorized to receive the remains on the cremation authorization form;

(3)  ship the remains to the shipping address provided by the authorizing agent on the cremation authorization form not later than the 30th day following the date of cremation; or

(4)  release the cremated remains according to written directions for the disposition by cremation of the deceased person's human remains as provided by Section 711.002(g).

(b)  A crematory establishment shall furnish to a person who receives the cremated remains a receipt that includes:

(1)  the date and time of release;

(2)  the printed name of the person who receives the cremated remains;

(3)  the name of the funeral establishment or other entity who contracted to provide for the cremation;

(4)  the printed name of the person who released the cremated remains on behalf of the crematory establishment;  and

(5)  the name of the deceased person.

(c)  A crematory establishment shall retain a copy of the receipt required by this section in the crematory establishment's records.

                                 

Subchapter E. Disputes And Liability
Sec. 716.201.  Cremation Dispute.  
(a)  Until authorized by a valid court order, a crematory establishment, funeral establishment, cemetery, or other person may refuse to accept deceased human remains or to perform a cremation if the crematory establishment, funeral establishment, cemetery, or person is aware of:

(1)  a dispute that has not been resolved or settled concerning the cremation of the remains;

(2)  a reasonable basis for questioning any representation made by the authorizing agent;  or

(3)  any other lawful reason for refusing to accept or cremate the remains.

(b)  A crematory establishment, funeral establishment, cemetery, or other person aware of any dispute concerning the release or disposition of the cremated remains may refuse to release the remains until:

(1)  the dispute has been resolved or settled;  or

(2)  authorized by a valid court order to release or dispose of the remains.

(c)  A crematory establishment, funeral establishment, cemetery, or other person is not liable in a civil action or criminal prosecution for refusing to accept or cremate human remains in accordance with Subsection (a) or for refusing to release or dispose of or releasing or disposing of cremated remains in accordance with Subsection (b).

                                 

Sec. 716.202.  Liability Of Authorizing Agent.  
An authorizing agent who signs a cremation authorization form is subject to Section 711.002(f) and attests to the truthfulness of the facts set forth in the form, including the identity of the deceased person and the agent's authority under this chapter and Section 711.002.

                                 

Sec. 716.203.  Liability Of Crematory Establishment, Funeral Establishment, Funeral Director, Cemetery, Or Other Person.  
(a)  A crematory establishment, funeral establishment, funeral director, cemetery, or other person that contracts to provide for a cremation, accepts human remains, cremates human remains, or releases or disposes of the cremated remains as provided on a cremation authorization form is not criminally or civilly liable for performing the actions authorized.

(b)  A crematory establishment or funeral establishment is not criminally or civilly liable for disposing of cremated remains after the 120th day after the date of cremation in accordance with this chapter if:

(1)  the authorizing agent did not authorize shipment of the remains or provide a shipping address on the authorization form;  and

(2)  the authorizing agent did not claim the remains before the 121st day following the date of cremation.

(c)  A crematory establishment is not liable in a civil action or criminal prosecution for any valuables delivered with human remains if the crematory establishment exercises reasonable care in protecting the valuables.

(d)  A crematory establishment, funeral establishment, funeral director, cemetery, or other person is not liable in a civil action for representations made by the authorizing agent or the agent's representative in the cremation authorization form.

(e)  The commission may not initiate disciplinary action against a crematory establishment on the basis of a complaint based on the conduct of an employee, agent, or representative of the establishment that is:

(1)  performed outside of the scope and authority of employment;  or

(2)  contrary to the written instructions of the crematory establishment.

                                 

Sec. 716.204.  Immunity From Criminal And Civil Liability; Written Directions.  
(a)  In this section:

(1)  "Cemetery organization" has the meaning assigned by Section 711.001.

(2)  "Embalmer" has the meaning assigned by Section 651.001, Occupations Code.

(b)  If Section 716.054(a) applies, a cemetery organization, a business operating a crematory or columbarium, a funeral director, an embalmer, or a funeral establishment is not criminally liable or liable in a civil action for:

(1)  cremating the human remains of a deceased person; or

(2)  carrying out the written directions of the deceased person.

                                 

Subchapter F. Records
Sec. 716.251.  Crematory Establishment Records.  
(a)  A crematory establishment shall maintain a record at its place of business of each cremation.  The record must contain:

(1)  the name of the deceased person;

(2)  the date of the cremation;

(3)  the final disposition of the cremated remains;  and

(4)  any other document required by this chapter.

(b)  A record must be kept on file at least until the fifth anniversary of the cremation.

                                
Subchapter G. Disposition Of Remains
Sec. 716.301.  Transport Of Cremated Remains.  
On delivery of the cremated remains by a crematory establishment, an authorizing agent or the representative delegated by the authorizing agent as provided by Section 716.053 may transport the remains without a permit in any manner in this state and finally dispose of the cremated remains in accordance with this subchapter.

                                 

Sec. 716.302.  Disposition Of Cremated Remains.  
(a)  An authorizing agent shall provide to a crematory establishment a signed written statement disclosing the final disposition of the cremated remains, if known.  The crematory establishment shall retain a copy of the statement in the crematory establishment's records.

(b)  The authorizing agent is responsible for disposing of cremated remains.

(c)  Not earlier than the 121st day following the date of cremation, if the authorizing agent or the agent's representative has not specified the final disposition of or claimed the cremated remains, the crematory establishment or funeral establishment, if the cremated remains have been released to an employee of the funeral establishment in accordance with the authorization form, may dispose of the cremated remains in accordance with this subchapter.  The crematory establishment or funeral establishment, as applicable, shall retain a record of the disposition in the establishment's records.

(d)  An authorizing agent is responsible for all reasonable expenses incurred in disposing of the cremated remains under Subsection (c).

(e)  A person may dispose of cremated remains only:

(1)  in a crypt, niche, grave, or scattering area of a dedicated cemetery;

(2)  by scattering the remains over uninhabited public land, sea, or other public waterways in accordance with Section 716.304;  or

(3)  on private property as directed by the authorizing agent with the written consent of the property owner in accordance with Section 716.304.

                                 

Sec. 716.303.  Commingling Of Remains.  
Unless authorized in writing by the authorizing agent, a person may not:

(1)  dispose of or scatter cremated remains in a manner or at a location that commingles the remains with other cremated remains, except by air over a scattering area or by sea;  or

(2)  place the cremated remains of more than one deceased person in the same urn or other container.

                                 

Sec. 716.304.  Scattering Remains.  
A person may scatter cremated remains over uninhabited public land, over a public waterway or sea, or on the private property of a consenting owner.  Unless the container is biodegradable, the cremated remains must be removed from the container before being scattered.

                                 

Subchapter H. Penalty
                               

Sec. 716.351.  Criminal Penalty.  
(a)  A person commits an offense if the person:

(1)  cremates human remains without receipt of:

(A)  a cremation authorization form signed by an authorizing agent; or

(B)  written directions for the disposition by cremation of the deceased person's human remains as provided in Section 711.002(g);

(2)  signs a cremation authorization form with actual knowledge that the form contains false or incorrect information; or

(3)  represents to the public that the person may cremate human remains without being licensed as provided by Subchapter N, Chapter 651, Occupations Code.

(b)  An offense under Subsection (a) is a Class B misdemeanor.
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